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ABSTRACT

The objective of this thesis is to study the problem of Use of Leasehold Rights in
Accordance with Rights over Leasehold Assets as Collateral in Thailand. This includes studying
the concepts, theories, and legal principles, as well as the problems, obstacles, and
enforcement of laws related to land use rights documented under rights over leasehold asset
for securing credit. It also involves proposing solutions and additional provisions regarding
richts over leasehold asset in Thailand, as some legal criteria may not be suitable for
enforcement in certain situations. Despite Rights over leasehold asset Act B.E. 2562(2019)
being used for enforcement, the enforcement nature may vary depending on the property
being enforced, and there are limitations in the law that do not allow for enforcement
according to the intentions of this law. This law was enacted to reduce loopholes and provide
opportunities for foreign investors and property owners to establish their rights, thereby
promoting land development. Due to this, rights over leasehold asset can be used as
collateral, allowing these rights to enter the financial system for credit applications more
effectively.

The study of the nature of use of leasehold under according to Rights over leasehold
asset aims to serve as a tool to stimulate the economy in Thailand for both domestic and
foreign investors. It provides an opportunity for individuals or entities owning real estate assets
but lacking the capacity to develop them to allow investors to develop titled land and utilize
those rights over leasehold asset without the need to purchase the real estate, thus reducing
barriers to entry. With rights over leasehold asset, investors can leverage them as collateral
for financing from financial institutions, reducing loopholes and limitations in enforcing laws
related to property leasing under civil and commercial codes. Property leasing, as governed

by the Civil and Commercial Code, constitutes contractual rights enforceable between parties,



yet it may have limitations on economic utilization. Meanwhile, leasing property for industrial
and commercial purposes, as regulated by specific laws, also has enforcement constraints,
limiting its economic benefits in various cases. Therefore, utilizing rights over leasehold asset,
transferrable and collateralizable, aims to promote and support investment in real estate,
driving Thailand's economic expansion. Therefore, it is necessary to enact this Royal Decree to
provide mechanisms that increase options for property owners, allowing them to establish
richts over leasehold asset and for rights over leasehold asset holders to utilize and transfer
those rights as collateral for debt repayment. This ensures that property use rights become
economically valuable assets and supports investment in property development. Additionally,
it addresses limitations in previous property leasing regulations. When laws are not aligned
with their intended purposes due to various legal constraints, such as conflicting legal
interpretations or state encroachment on private property rights resulting in financial burdens
for private individuals due to fees and other obligations, there's a need for analysis to ensure
laws can be enforced as intended. This analysis should aim to mitigate impacts on external
parties caused by registration formats that impose burdens without public disclosure, and
limitations on rights over leasehold asset holders that prevent them from reasonably
defending their rights against encroachment. Addressing these issues through analysis ensures
that laws can be enforced to their fullest intent.

Therefore, the researcher believes it is necessary to further amend the Rights over
leasehold asset Act B.E. 2562(2019) to increase opportunities if rights need to be clarified, as
this diminishes the value of the property for the rightful owners. Additional amendments
should address situations where actions by the state impose increased burdens on private
individuals and limit the enforcement scope of the law. This includes enforcing regulations on
registering business rights over leasehold asset and ensuring that the rights of others
encroaching upon the property rights of rightful owners are appropriately limited, without

exceeding the rights of property title holders.

Keywords: Rights over leasehold asset, emphytéotique, leasehold
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Reform Act 2002) Waznguananisave A.A.2004 (The Housing Act 2004)'* 1ugiu

v

Leasehold Tuusewmedinge fie Msdnnssudndlasinvesiiunsonmsiagldduiusios

Judwesnfunauerdeey widunisiwiandfenssudnsdanisufiidnvausidesdoundululuge
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(1) Freehold
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12 diinnuesugian1snas nsensnn1seas, ‘wies vl Ansngsadns w.e. 2562’
<https://www.fpo.go.th/main/Department/Bureau-of-Legal-Affairs/8/12939.aspx> dududle 23 NEYAIAU
2565.
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possession and use of the land) walis1ufenssNENS (ownership) @nsn151ARUTUENSN

=2

& 1 a a o & Aa
aqmqiﬂ%@mqﬁlmu'ﬂ@ﬂmaqﬂ 33'U‘U'szﬁ/]ﬁﬂ7§Lsﬁqﬂﬂﬂiga‘UﬂjqﬂiaqLi'\‘liﬂﬂIUUigLWﬂ‘WNiSUUﬂ{]‘V]NWSLLUU

a a

Common law #4luszezikins AT eNAudnsni1sig1seerend (Leasehold) QnNiinTsaenssudns
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(4) Tenancy at sufferance 39 hold-over tenancy %894 sdjﬂﬁﬁwhg\miaumaﬂﬁau
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Leasehold Property LﬁmmﬂmmammmuLmemﬁmmﬂgumaﬁwEj (Property Law)
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(3) Commonhold
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leludau 9 Wneusazaiulsznoumenssudnslunsnddiuynranaznssudnssaulunsnddu

d@7unang (Common areas) ¢
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Aldlddnssuanslunswdausutuguiu ngassdiligfasdeliannsonsiuléin filagued
nssudvdlunsngauiulneaaie (bona fide) wiold Fwdnnsdulngjazsinualily The Landlord
and tenant (Covenants) Act 1995
4.1.3 nsudnsnisiisvezentdilundnusedunisgdudulnenissiues (Leasehold
mortgage financing) wazuudumanuseiun1agsna (Floating Charge)
nsihansnndludundnussfunstisend (Collateral) anunsathandundndse i
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nuifouiioldundngiuin vidnldaansiloumuiinguuieivuatedulindgs a ddnauiion

nedeudadusengnuiiiialUnlomaliunranisuenaiunsansivaeula

4.1.4 nsuanandanssulunstlanaraie tnendnanuninEensne
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' Right of Superficies is not specifically dealt with anywhere in the Civil Code of Québec. Instead it

owes its existence to the wording of articles 415 C.C. and former article 521 C.C. as interpreted by the
jurisprudence and the doctrine. Article 415 C.C. deals with the right of accession with respect to things
constructed on or under property.

' Norbert Spormns, ‘Alternatives to Emphyteusis [article]’
<https://heinonline.org/HOL/Page?public=true&handle=hein.journals/revnt83&div=12&start_page=123&col
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1% Le Code civil du Québec (C.c.Q.) définit ce qu’est 'emphytéose : 1195.

1 L emphytéose implique celui qui benéficie du droit d’utiliser un immeuble appartenant a

autrui - Uemphytéote - et le propriétaire de Uimmeuble.
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