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ABSTRACT

The objective of this study is to study the dispute regarding Brain Death in Thailand,
in which there is no provision concerning this condition yet. In doing so, this study investigates
the regulation of four countries as the reference frameworks, including USA, UK, France and
China.

The result of the study showed that there was a case in Thailand since 2002, in which
the Supreme Court had justified Death by Brain Death for the first time. However, even the
Supreme Court verdict is not comparable to legal provision and could not be considered legal
regulation. Therefore, Brain Death dispute in Thailand may occur again in the future and may
have to be justified by the court in case—by—case basis.

Further study of the legal regulation in UK and China has concluded that there is no
provision regarding Brain Dead condition in these two countries. In France, although there is
article regarding Brain Death condition, it appears in “Public Health Code” in the regulation parts,
which only comparable to ministerial regulation in Thailand. Consider the level of the regulation,
the practice in France seems not relevant and suitable for Thai system.

USA, on the other hand, drew the foundation of the provision concerning the Brain
Death, which appears in Uniform Determination of Death Act 1981.

Concerning the finding of this study and the “International Guideline for the
Determination of Death” of WHO since 2012, it can be concluded that the provision as appear in

Uniform Determination of Death Act 1981 in USA is most suitable framework to apply in



Thailand. The study also suggested that the amendment should be litigated to Criminal Code in
Article 1 (Definition), for the dispute that happened in the past and have tendency to occur in the
future are mainly criminal dispute. Should the amendment be made elsewhere, there might be

complication in applying the provision in criminal justice.

Keywords: Brain Death, Law
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' Uniform Determination of Death Act 1981

"7 Article 1 [Determination of Death] An individual who has sustained either

(1) Irreversible cessation of circulatory and respiratory functions, or

(2) Irreversible cessation of all functions of the entire brain, including the brain stem, is dead.

A determination of death must be made in accordance with accepted medical standards.

" Article 2 [Uniformity of Construction and Application] This Act shall be applied and construed to
effectuate its general purpose to make uniform the law with respect to the subject of this Act among states
enacting it.

" Article 3 [Short Title] This Act may be cited as the Uniform Determination of Death Act.
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" Dolan Christopher, “McMath attorney: Jahi's family aren't fools; they deserve better than ignorant
attacks,” Los Angeles Times (21 January 2014).

1 Academy of Medical Royal Colleges, supra note 49, p.24.

" There must be no doubt that the patient's comatose condition is due to irreversible brain damage of
known etiology, and potentially reversible causes of coma and apnea, such as drug effects, metabolic or
endocrine disturbances, or hypothermia, must be excluded. A clinical examination of brainstem reflexes and an
apnea test is then undertaken. Confirmatory tests are not required in the UK, but may be useful to reduce any
element of uncertainty or minimize the period of observation prior to the diagnosis of brainstem death if the
preconditions for clinical testing are not met, or if a comprehensive neurologic examination is not possible.
Brainstem death must be diagnosed by two doctors who must be present at each of the two sets of clinical tests

that are required to determine death.
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"7 Law No. 76 — 1181 of 22 December 1976 on organ harvesting

" Decree No. 78 — 501 of 31 March 1978 for the application of the law of 22 December 1976 on
organ harvesting

" Decree No. 97 — 306 of 1 April 1997 on the conditions of authorization of health establishments
performing organ and tissue sampling for therapeutic purposes and amending the Public Health Code
(Part II: State)

" Decree No. 2003 — 462 of 21 May 2003 on the regulatory provisions of Parts I, IT and III of the
Public Health Code

! Article 20 No withdrawal for therapeutic or scientific purposes may be made on a body without the
prior knowledge of the death under the conditions laid down in Article 21 by two physicians of the
establishment, one of whom must be a head of department or his authorized replacement.

In case of collection for therapeutic purposes, the doctors belonging to the team who will take the

sample or to the person who will perform the transplant cannot participate in the report.
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"? Article 21 The finding is based on concordant clinical and paraclinical evidence enabling
practitioners to conclude that the subject has died.

The procedures used for this purpose must be recognized as valid by the Minister of Health after
consultation with the National Academy of Medicine and the National Council of the Order of Medicine.

The doctors shall draw up a report specifying the procedures used, the results obtained and the date
and time of their findings.

* Article 22 Physicians performing a therapeutic or scientific sampling shall provide a detailed
account of their intervention and findings on the condition of the body and organs removed.

If the circumstances surrounding the death are such that the corpse is likely to be subjected to a
forensic examination in the interest of proof, the doctor who is aware of the circumstances must refrain from

any specimen that makes the evidence of the causes of death uncertain.
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% Code de la santé publique

"“"Decree No. 96 — 1041 of 2 December 1996 on the finding of death before the removal of organs,
tissues and cells for therapeutic or scientific purposes and amending the Health Code (Part IT: Decrees in
Council of State)

"** Decree No. 2005 — 949 of 2 August 2005 on the conditions for the removal of organs, tissues and
cells and amending Book II of the first part of the Public Health Code (statutory provisions)

" Article R1232 — 1 If the person has persistent cardiac and respiratory arrest, the finding of brain
death can only be established if the following three clinical criteria are present simultaneously:

1.Absence of consciousness and spontaneous motor activity;

2.Abolition of all reflexes of the brainstem;

3.Absence of spontaneous ventilation.
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" Article R1232 — 2 If the person, whose death is clinically observed, is assisted by mechanical
ventilation and maintains a hemodynamic function, the absence of spontaneous ventilation is verified by a
hypercapnia test.

Moreover, in addition to the three clinical criteria mentioned in Article R. 1232 — 1, it must be used to
attest to the irreversibility of brain destruction:

1. Either two null and random electroencephalograms performed at a minimum interval of four hours,
carried out with maximum amplification over a recording period of thirty minutes and the result of which must
be immediately recorded by the doctor who makes the interpretation; Or

2. A cerebral angiogram objectifying the cessation of the encephalic circulation, the result of which

must be immediately recorded by the radiologist who makes the interpretation of it.
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! Article R1232 — 3 The minutes of the report of death, referred to in Article L. 1232 — 1, shall be
drawn up on a document, the model of which shall be laid down by decree of the Minister for Health.

When the brain death is established for a person with persistent cardiac and respiratory arrest, the
report shall indicate the results of the clinical findings and the date and time of the finding. This report shall be
drawn up and signed by a physician who meets the condition referred to in Article L. 1232 — 4.

When the death report is established for a person assisted by mechanical ventilation and retaining a
hemodynamic function, the report of the death report indicates the results of the concordant clinical findings of
two physicians meeting the condition mentioned in the article L. 1232 — 4. It also mentions the results of the
examinations defined in 1. or 2. of article R. 1232 — 2, as well as the date and time of the examination. These
minutes are signed by the two doctors mentioned above.

The record of death must be signed concomitantly with the death certificate provided for by decree of
the Minister of Health.

% Article R1232 — 4 The physician (s) signing the report of death shall keep a copy of it. A copy shall
be given to the director of the health facility in which the report of the death has been established. The original

is kept in the medical record of the deceased.
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' Article 1 [Determination of Death] An individual who has sustained either

(1) Irreversible cessation of circulatory and respiratory functions, or

(2) Irreversible cessation of all functions of the entire brain, including the brain stem, is dead.

A determination of death must be made in accordance with accepted medical standards

Article 2 [Uniformity of Construction and Application] This Act shall be applied and construed to
effectuate its general purpose to make uniform the law with respect to the subject of this Act among states
enacting it.

Article 3 [Short Title] This Act may be cited as the Uniform Determination of Death Act.
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supra note 27, p.12.
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