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ABSTRACT

This Thesis aims to study and analyze the problems on non-prosecution order of criminal case not
beneficial to public interest of public prosecutor. The non-prosecution order of criminal case
which is not the public interest is non-prosecution order even though according to the facts in the
criminal case, it appears that the alleged person really committed offense having evidences.
According to the plaint with reasonable ground, the public prosecutor may not issue non-
prosecution order. If the public prosecutor is of opinion that the action entry shall have excessive
adverse effect against the life of the offender because his/her profile shall be damaged, shall have
taint, or shall be seriously mental affected in an efficient manner, the public prosecutor may, at
his/her discretion, issue on non-prosecution order with reason in respect of policy for public
interest; as a result, non-prosecution order of criminal case which is not the public interest at the
public prosecutor stage have important roles in screening the criminal case to be brought to
Jjustice.

Even if Thai Criminal Procedure Code does not provide and force the public
prosecutor to enter an action in the criminal case together with adequate evidences for action
entry of every case but permits the public prosecutor to widely use his/her discretion. At the same
time, Section 21 of the Public Prosecution Organization and Public Prosecutors Act, B.E.2553
(A.D.2010) provides the public prosecutor to have his/her power to use his/her discretion of non-
prosecution order if he/she is of opinion that such action entry shall not be the public interest by

determining rules
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and methods of non-prosecution order of such case in the Rule of Office of Attorney General Re:
Non-Prosecution Order of the Criminal Case Which Is not Beneficial to Public or Which Shall
Affect the National Safety and Security or Affect the Essential Benefits of the Country, B.E.2554
(A.D.2011). However, in practice, it is found that the public prosecutor rarely exercises his/her
discretion in non-prosecution order which is the public interest, whereby the reasons why Office
of Attorney General provides criteria on non-prosecution order in the said category of case in a
wide manner at the discretion of each public prosecutor but does not define the frame of
guidelines for ordering the case, the nature and type of the case, and criteria on considering which
category of case is not be beneficial to public. The fact that each public prosecutor is independent
on ordering the case by using his/her discretion shall be different, lack clear criteria, or express
scope causing ordering the case of the public prosecutor in such category of the case not to be in
the same direction, to be overlapping, resulting in the standard in ordering the case of the public
prosecutor, and to have impact on providing justice to people. The fact that there is no clear frame
causes the public prosecutor not to use his/her discretion in ordering the criminal case due to fear
of blame of corruption which assists the offenders, causing most of the public prosecutors to order
the case, based upon strict legal texts, because there are exact criteria and it is convenient to try.
And such category of the case is a petty offense causing the public prosecutor to order action
entry to solve the problems, including causing the case management in the Office of Attorney
General to be swiftly ended, also causing a number of cases to be in bottleneck at the courts.
According to the study of ordering the case of foreign countries, exercising
discretion of on non-prosecution order which is not the public interest of each country shall have
different detailed criteria. Nonetheless, in principle, it is excessively different. For instance, in
England, upon ordering the case, the public prosecutor stall take into account two criteria,
namely, consideration of evidences and matters of public interest. To conduct legal proceedings
against any person shall be in compliance with both criteria. In the case of having considered and
being of opinion that the action entry is not for the public interest, the public prosecutor has
his/her power to order not enter such action. In France, the public prosecutor shall take into
consideration the legality of conducting legal proceedings, namely, committing full elements of
offense and conditions as accepted by the court, inclusive of appropriateness in conducting legal

proceedings, namely, ground from weighing the evidences and other grounds, causing
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inappropriateness for conducting legal proceedings. Although Federal Republic of Germany uses
the principle of conducting legal proceedings under laws but there are laws providing the scope
which the public prosecutor exercises discretion to order not to enter an action. In the event of
petty offenses and the cases having moderate punishment, if the vice of the alleged offender is
little and is not beneficial to public, it can be seen that in Federal Republic of Germany, the public
prosecutor exercises the discretion under clear standards which are not so wide.

According to the aforementioned Study, Office of Attorney General ought to
determine the natures and categories of cases or ought to separate the types of offense and define
the frame of guidelines for ordering to case which is not public interest to be clearer and discloses
the non-prosecution order which is not beneficial to public to people to know and give clear
reasons covering every issue and provides people to have access to the information to enable the
society to correctly understand the roles and duties of the public prosecutor. If ordering the case
which is not the public interest limits scope, type of cases, and clear criteria, apart from being a
frame to control exercising discretion not to be arbitrary, it results in the fact that the ordering the
case of the public prosecutor is standardized and is at the same direction and causes the public
prosecutor to dare to consider ordering this category of case more than ever, as directly resulting
in reducing the cases brought to the court and also reducing the persons in confinement and the

State’s budgets
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