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ABSTRACT

This thesis has an objective to study problems on the rights to challenge prior to the
issuance of administrative act: a case study of the party acts in violation or infringement and the
removal from position order, by comparing with relating concepts, theories on the principle of
rights to challenge prior to the issuance of administrative act and the exception thereof in
England, the United States, French, and German legal system.

According to research study, Section 30 of Administrative Procedure, B.E. 2539 (1996)
states that in case where an administrative order may affect the rights of the parties, an official
must give the parties an opportunity to sufficiently know the facts and to oppose thereto and to
produce his/her/its evidence. Such legal provision has intention to be the guarantee in protective
manner in administrative hearing before the issuance of administrative act. However, there is
a problem about the enforcement of Section 30 about whether or not the rights to challenge can be
enforced with every case due to the words “administrative order may affect the rights of the
parties” in such legal provision. In addition, if the party violates or infringes the laws, whether or
not it is the exception of the rights to challenge because Section 30 paragraph two of the same Act
stating that Section 30 paragraph one shall not be applied with the removal from position order as
prescribed in Ministerial Regulation No.2 (B.E.2540) (1997) issued under Administrative
Procedure Act, B.E. 2539 (1996). Practically, the Administrative Court had judgment or decision
about the order on the removal from position of State personnel differently. According to
aforementioned problems, there is a problem to be considered which administrative act is subject

to the rights to challenge pursuant to Section 30 paragraph one of Administrative Procedure, B.E. 2539



(1996), and if the party acts in violation or infringement of laws, whether or not it is the exception
of the rights to challenge. Moreover, Section 30 paragraph one shall not be applied with the
exception under Section 30 paragraph two, whereas the Administrative Court ruled that the
administrative authority shall perform under Section 30 paragraph one before issuing such
removal from position order. Therefore, Section 30 paragraph two of Administrative Procedure Act,
B.E. 2539 (1996) should be amended to have legal provision on the exception of the rights to
challenge prior to the issuance of administrative act by clearly including the party who violates or
infringes the law, and the Ministerial Regulation No.2 (B.E.2540) (1997) issued under
Administrative Procedure Act, B.E. 2539 (1996) should define the words “removal from position”
to be referred to the removal from one position to another position in order to clarify in the stage
of administrative official issuing the administrative act in order for the Administrative Court to

apply such legal provision with the similar fact in the similar manner.
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