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ABSTRACT

Narcotics are important issue and becoming more and more violent in Thai society.
With all the attempts from government to eradicate all the narcotics problem, narcotic business
flourish. Current Narcotics Act B.E.2522 enforces maximum punishment such as death sentence,
life imprisonment and fine as high as 5,000,000 baht but the criminal are convinced narcotic yield
high reward in comparable to the risk. In narcotic case trial, when the judge sentences the
imprisonment and fine, the enforcing of fine was not entirely following the legislative intent to
punish through defendant properties together with the imprisonment. Normally, the crimes with
both imprisonment and fine are all serious crime.

In Thailand, the fine sentence as states in section 29 and 30 of Criminal Code
stipulates general procedure and principle that the defendant shall pay fine within 30 days from
the decision date. In case the defendant fails to pay, their properties shall be seized or the
defendant shall be imprison for non-payment of fine. And if the court believes that the defendant
is avoiding the payment, the court may request bail or order temporary imprisonment for non-
payment of fine. Section 30 of Criminal Code specifies the rule of the imprisonment for non-
payment of fine that ‘the imprisonment for non-payment of fine shall calculate the rate of 200
baht into 1 day of imprisonment regardless of offence count but shall not exceed 1 year except in
the case with over 80,000 baht fine, the court may order more than 1 year of imprisonment for
non-payment of fine but shall not exceed 2 years. The enforcement of fine is a type of legal
execution which section 245 of Criminal Procedure Code states that ‘when the court delivers the
decision, legal execution shall initiate at once’ while in actual proceeding, after the court delivers
verdict, the court will order imprisonment for non-payment of fine instead of pursuing legal

execution because of its complicated process and expense of legal execution. The defendant is



granted 30 days by law to pay the fine, or if the defendant fails to pay, the court shall seize their
property as replacement before enforcing with the imprisonment for non-payment of crime, which
shall only be used in the event that other measure is incapable, or the defendant is avoiding the
payment of fine. These actual proceeding is inconsistent with the intendment of law to deliver the
sentence of fine to deter the crime of narcotic.

Although the court delivers imprisonment and fine sentence according to section
100/1 of Narcotics Act B.E.2522 but when the defendant fail to pay fine; the court does not
enforce the property execution. Instead, the court issues the imprisonment warrant for the non-
payment of fine which render the intendment of monetary punishment of section 100/1 of
Narcotics Act B.E.2522 (amended by Narcotic Act (No.5) 90, B.E. 2545) ineffective. And the
enforcement of court decision cannot be accomplished according to the intendment of law which
specify very high amount of fine to punish the criminal causing the prevention and enforcement
ineffective. In addition, the absent of regulatory body or agency to handle the legal execution for
non-payment of fine also cause the unenforceability. Therefore, the defendant in narcotic case,
who is sentenced with imprisonment and fine, refuse to pay fine pursuant to the verdict, will be
ordered additional imprisonment instead of fine. Regardless of the amount fined, the verdict is
then in effective because the defendant serve the imprisonment in replacement of fine. According
to section 29 and 30 of Criminal Code of Thailand, the defendant in narcotic case is deem
punished and cannot be punished further by the legal execution on their properties.

From studying the enforcement of fine in narcotic cases of other country found that
every country prioritizes the enforcement of fine which we can observe from the procedure to
collect defendant’s financial information to determine the suitable amount of fine in order to
fulfill the intendment of law. The enforcement on the freedom of the defendant, either the
imprisonment or the imprisonment for non-payment, will be used as a secondary measure. An
agency to handle the legal execution is established, functional and authorized to adjust the fine
and enforce the execution of property. These measures are the element of effective enforcement
of fine.

To fulfill the intendment of law, the author point out Thailand issues in the
enforcement of fine in narcotic case and compare with the procedure in other countries then

analyses and found that other countries prioritize the enforcement of fine and use the punishment
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** Section 3571(b) Sentence of fine.

(b) Fines for individuals.-Except as provided in subsection (e) of this section, an individual
who has been found guilty of an offense may be fined not more than the greatest of;

(1) the amount specified in the law setting forth the offense;

(2) the applicable amount under subsection (d) of this section;

(3) for a felony, not more than $250,000;

(4) for a misdemeanor resulting in death, not more than $250,000;

(5) for a Class A misdemeanor that does not result in death, not more than $100,000;

(6) for a Class B or C misdemeanor that does not result in death, not more than $5,000; or

(7) for an infraction, not more than $5,000.
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* Section 3571(c) Fines for Organizations. Except as provided in subsection (&) of this section, an

organization that has been found guilty of an offense may be fined not more than the greatest of;

(1) the amount specified in the law setting forth the offense;

(2) the applicable amount under subsection (d) of this section;

(3) for a felony, not more than $500,000;

(4) for a misdemeanor resulting in death, not more than $500,000;

(5) for a Class A misdemeanor that does not result in death, not more than $200,000;

(6) for a Class B or C misdemeanor that does not result in death, not more than $10,000; and

(7) for an infraction, not more than $1 0,000.

* Section 3571(e) Special Rule for Lower Fine Specified in Substantive Provision.
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If a law setting forth an offense specifies no fine or a fine that is lower than the fine otherwise
applicable under this section and such law, by specific reference, exempts the offense from the applicability of
the fine otherwise applicable under this section, the defendant may not be fined more than the amount specified
in the law setting forth the offense.

% Section 3572(d) Time, Method of Payment, and Related Items.

(1) A person sentenced to pay a fine or other monetary penalty, including restitution, shall
make such payment immediately, unless, in the interest of justice, the court provides for payment on a date
certain or in installments. If the court provides for payment in installments, the installments shall be in equal
monthly payments over the period provided by the court, unless the court establishes another schedule.

(2) If the judgment, or, in the case of a restitution order, the order, permits other than
immediate payment, the length of time over which scheduled payments will be made shall be set by the court,
but shall be the shortest time in which full payment can reasonably be made.

(3) A judgment for a fine which permits payments in installments shall include a requirement
that the defendant will notify the court of any material change in the defendant’s economic circumstances that
might affect the defendant’s ability to pay the fine. Upon receipt of such notice the court may, on its own
motion or the motion of any party, adjust the payment schedule, or require immediate payment in full, as the

interests of justice require.
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% Us Code Title 18 Section 3572(g).
* Section 3573 Upon petition of the Government showing that reasonable efforts to collect a fine
or assessment are not likely to be effective, the court may, in the interest of justice;
(1) remit all or part of the unpaid portion of the fine or special assessment, including interest
and penalties;
(2) defer payment of the fine or special assessment to a date certain or pursuant to an
installment schedule; or
(3) extend a date certain or an installment schedule previously ordered.

*¥ Us Code Title 18 Section 3615.
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* Paul F. Cromwell and Rolando V. del Camen. (1999). Community-based Corrections. p.256-
260. (S1edaluanasmd Aindyaming, 2552 : 64)
“ Ibid. p.260-268.
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* Ibid. p.268-269.
“ Ibid. p.269-275.
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“ Ibid. pp.277-278.
o Section 3612(c) Collection of unpaid fine or restitution;

The Attorney General shall be responsible for collection of an unpaid fine or réstitution
concerning which a certification has been issued as provided in subsection (b). An order of restitution, pursuant
to section 3556, does not create any right of action against the United States by the person to whom restitution
is ordered to be paid. Any money received from a defendant shall be disbursed so that each of the following
obligations is paid in full in the following sequence: |

(1) A penalty assessment under section 3013 of title 18, United States Code.
(2) Restitution of all victims.

(3) All other fines, penalties, costs, and other payments required under the sentence.
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* Section 3563 a(2) Mandatory Conditions. The court shall provide, as an explicit condition of a
sentence of probation;
(2) for a felony, that the defendant also abide by at least one condition set forth in subsection
(b)(2) or (b)(12), unless the court has imposed a fine under this chapter, or unless the court finds on the record
that extraordinary circumstances exist that would make such a condition plainly unreasonable, in which event
the court shall impose one or more of the other conditions set forth under subsection (b).
" Section 3612(e) Notification of Default;
Within ten working days after a fine or restitution is determined to be in default as provided in
section 3572(i), the Attorney General shall notify the person defaulting to inform the person that the fine or

restitution is in default and the entire unpaid balance, including interest and penalties, is due within thirty days.
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2t Section 3612(f) Interest on Fines and restitution;

(1) In general. The defendant shall pay interest on any fine or restitution of more than $2,500,
unless the fine is paid in full before the fifteenth day after the date of the judgment. If that day is a Saturday,
Sunday, or legal public holiday, the defendant shall be liable for interest beginning with the next day that is not
a Saturday, Sunday, or legal public holiday.

® Section 3612(g) Penalty for Delinquent Fine;

If a fine or restitution becomes delinquent, the defendant shall pay, as a penalty, an amount equal
to 10 percent of the principal amount that is delinquent. If a fine or restitution becomes in default, the defendant
shall pay, as a penalty, an additional amount equal to 15 percent of the principal amount that is in default.

" Section 3612(h) Waiver of Interest or Penalty by Attorney General,
The Attorney General may waive all or part of any interest or penalty under this section or any
interest or penalty relating to a fine imposed under any prior law if, as determined by the Attorney General,

reasonable efforts to collect the interest or penalty are not likely to be effective.
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* Ibid. pp. 57-58

? Section 40 the German Criminal Code.
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* Section 40 Imposition of daily rates.
(1) The fine in assessed is daily rates. It amounts to a minimum of 5 and, unless otherwise
provides by law, to a minimum of 360 full daily rates.
¥ Section 40 Day fine units
(2) The court shall determine the amount of the daily unit taking into consideration the
personal and financial circumstance of the offender. In doing so, it shall typically base its calculation on the
actual average one-day net income of the offender or the average income he could achieve in one day. A daily
unit shall not be set at less than one and not at more than thirty thousand euros.
¥ Section 40 Day fine units
(3) The income of the offender, his assets and other relevant assessment factors may be
estimated when setting the amount of a daily unit.
% Section 40 Day fine units

(4) The number and amount of the daily units shall be indicated in the decision.
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* Section 42 Facilities of payment
If the coﬁvicted person, in view of his personal or economic situation, cannot be expected to
pay the fine immediately, the court will grant him a respite or permit him to pay the fine in definite
installments. The court thereby can order that the privilege to pay the fine in definite installments will be
forfeited if the convicted person fails to pay an installment in due time.
* Section 43 Imprisonment for default of payment
If the fine cannot be recovered, it shall be replaced by imprisonment. One daily unit shall
correspond to one day of imprisonment. The minimum term of imprisonment for default of payment shall be

one day.
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* Section 29, paragraph 1, Betaubungsmittelgesetz (BtmG).
" Section 29 a crime
(1) A term of imprisonment not less than one year is imposed on anyone who
1. as a person over 21 years illicit narcotics gives to a person under 18 years of age or
administered it to her contrary to § 13 para 1 or leaves for direct consumption or
2. illicit trades in drugs, in no small amount, it has produced in significant quantities or
releases or she possesses, without they have acquired on the basis of a license pursuant to § 3 para first.

(2) In less serious cases the punishment shall be imprisoriment from three months to five years,
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" Section 30 offenses
(1) A term of imprisonment not less than two years shall be punished who
1.Narcotics illegally cultivates, manufactures or trade with them drives (§ 29 Section 1
Sentence 1 No. 1) and thereby acts as a member of a gang which has combined for the continued commission of
such offenses,
2. in the case of § 29a para 1 No. 1 is commercially,
3. Narcotics emits administered another or leaves for direct consumption and thereby
recklessly caused the death or
4. Narcotics introduced in significant quantities without permission according to § 3 para 1
No.l.
(2) In less serious cases the punishment shall be imprisonment from three months to five
years.
* Section 30a crime
(1) A term of imprisonment not less than five years shall be punished who illicitly cultivating
narcotics in significant quantities, produces, drives to trade with them, they imported or exported (§ 29 Section
1 Sentence 1 No. 1), taking as a member of a criminal organization, which has combined for the continued
commission of such acts.

(2) shall be similarly punished, who
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1. determined as a person over 21 years of a person under 18 years of age to drive with
illicit narcotics trade, to drive them, without trade, import, export, sell, deliver or otherwise bring to the market
or promote any of these actions, or

2. illicit trades in drugs, in no small amount or to drive them, without trade, imports, exports
or obtaining a firearm and thereby leads or other items with it, that are appropriate and determined by their
nature personal injury.

' Section 38 the German Criminal Code.
""" Section 43 the German Criminal Code.
" p35040 2edgauuena, malFnasmaduunuTnenseian : Ansunmensdianuiaug
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' Michele-Laure Rassat, Droit penal general, 2 edition misse a jour (Presses Universitaires de
France, 1999 Fevrier), p.538 ( 81sda luirngsing wsnuausz, 2546, 58)
'™ Le Code de Procédure Pénale, Article 131-2.
"% Article 131-3 Of penalties for misdemeanours.
The penalties incurred by natural persons for the commission of misdemeanours are:
1. imprisonment;
2. a fine;
3. a day-fine;

4. a citizenship course;
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5. community service;
6. penalties entailing a forfeiture or restriction of rights, set out under article 131-6;
7. the additional penalties set out under article 131-10,
* Article 222-30 Other sexual aggressions,
The offence defined under article 222-29 is punished by ten years’ imprisonment and a fine of
€150,000.
" Article 225-5 Of Procuring and assimilated offences.
Procuring is where any person, in what so ever manner:

1. helps, assist or protects the prostitution of others;
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2. makes a profit out of the prostitution of others, shares the proceeds of it or receives income
from a person engaging habitually in prostitution;
3. hires, trains or corrupts a person with a view to prostitution or exercises on such a person
pressure to practice prostitution or to continue doing so.
Procuring is punished by seven years' rmpnsonmcnt and a fine of €150,000.
® Article 222- -36 Trafficking in drugs.
The unlawful import or export of drugs is punished by ten years' imprisonment and a fine of
€7,500,000,
" Article 131-33 the Penal Code.
" Article 131-15 the Penal Code.
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""" Article 131-38 Penalties for felonies and misdemeanours.
The maximum amount of a fine applicable to legal persons is five times that which is
applicable to natural persons by the law sanctioning the offence.

"2 Article 131-5 the Penal Code.
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" Article 131-5 Of penalties for misdemeanours.

Where a misdemeanour is punishable by imprisonment, the court may order a day-fine. This
requires the convicted person to pay the Treasury a sum, the total amount of which is a daily contribution
determined by the judge, multiplied by a certain number of days. The amount of each day-fine is determined by
taking into account the income and expenses of the accused. It may not exceed €1000. The number of day-fines
is determined by taking into account the circumstances of the offence; it may not exceed three hundred and
sixty.

" Article 131-8 the Penal Code.

"7 Article 131-9 Of penalties for misdemeanours.
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Imprisonment may not be imposed cumulatively with any of the penalties entailing forfeiture or
restriction of rights set out under article 131-6, nor with community service.
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" Article 132-55 Suspension with the obligation to perform community service work.

During the period, determined by the court, within which the community service must be
completed, a convicted person must, in addition to carrying out the prescribed work, satisfy the following
supervision measures:

(1) to obey summons issued by the penalty enforcement judge or the designated social worker;

(2) to undergo any medical examination to be carried out prior to the enforcement of the
sentence, designed to establish whether he suffers from any ailment dangerous for other workers, and whether
he is medically fit for the work for which he is being considered;

(3) to justify the grounds for any change of employment or residence where such changes
obstruct the enforcement of the community service work according to the terms decided; .

(4) to obtain prior authorisation of the penalty enforcement judge for any journey which would
obstruct the completion of the community service work according to the terms laid down;

(5) to receive the visits by the social worker and to provide him with any document or
information relating to the serving of the sentence.

" Article 131-6 the Penal Code.
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