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ABSTRACT

An exercise of state power to take away freedom of a person by way of arrest, control
or detention are considered legal measures which, by principle, must be done under great caution.
The necessary reason behind such an exercise of state power is to prevent the accused or the
defendant from interfering with witnesses and evidence and allow investigative officers, public
prosecutors and the court to proceed in the criminal justice system.

However, any procedure in the criminal justice system must be carried on in
accordance with the freedom of person principle. Provisional release allowing the accused or the
defendant to be free from state’s control within a certain period of time as prescribed by law is a
protection measure that corresponds to the said principle. However, the court may exercise its
discretion to deny provisional release if it considers that a release could compromise an
investigation process. In this case, the accused or the defendant may appeal the court’s denying
order to a higher court to have its provisional release petition reviewed.

An appeal against an order denying a Provisional release is part of criminal procedure
which takes place after the accused or the defendant, as the case may be, has submitted a petition
to the court requesting a Provisional release within a period of time prescribed by law. The
accused or the defendant may have to present a collateral, security, or neither. The court has a
discretion to consider whether the requested provisional release should be granted. In case of not
granting, the accused or the defendant may have a channel to appeal to have its petition reviewed.

An appeal of an order denying provisional release is a process already prescribed
under Section 119 Bis of the Code of Criminal Procedure. In case that the court denies release,

the accused or the defendant has a right to appeal such denial by submitting an appeal to the court



of first instance. If the court of first instance affirms its decision, it will transfer the appeal to the
appellate court. An order rendered by the appellate court may be appealed to the Supreme Court.
The appellate court’s decision affirming the court of first instance’s order denying a release is
final, but does not waive the right of the accused or the defendant in submitting another
Provisional release petition.

Whereas the law grants the right to appeal an order denying Provisional release, the
issue is whether the rules governing such release is in accordance with the appeal principle. The
general principle of an appeal requires that an appeal process comply with the rules under Section
193 of the Code of Criminal Procedure — that is, an order of the court of first instance on both
facts and law which is can be appealed according to the Section must be an interlocutory order
which may render a final judgment to the case.

An order denying provisional release is an order corresponding to a criminal justice
measure. [t can be characterized as a summons or a warrant which in can be issued by a sole
judge, pursuant to Section 24(2) of the Court of Justice Law. However, it is not an order which
can render a final judgment to the case. Therefore, it does not follow the general rule of appeal
under Section 193 of the Code of Criminal Procedure that requires an appeal made to a higher
court to be an interlocutory order which may render a final judgment to the case. The rule under
Section 119 Bis of the Code of Criminal Procedure that allows an appeal of an order denying a
Provisional release to a higher court is contrary to the general rules on appeal prescribed under
Section 193. The author is of the opinion that the accused or the defendant should be granted a
right to request the same court that denies a Provisional release to review decision to deny and
subsequently withdraw the denying order. The right to appeal an order denying provisional
release does not conform to the general principle on appeal, and may also create a sense of
insecurity in obtaining an order issued by the court of first instance. As a result, it may adversely
affect the entire court of justice system and undermine public reliability towards the court as an
institution which plays a crucial role in preserving justice.

However, if no limitation on appeal of sentencing discretion in the case that the court
has not allowed to release the accused or defendant, alternative way to solve such problem is that
the case shall be brought to the trial court in order to review both legal or factual issues again.

Such reconsider shall be reviewed by other judge who is not the same person giving the order of



no release for avoiding any invisible failure of the previous judge whether failure of law
application, factual or uncompleted inspection and this shall be impliedly deemed as using check
and balance between the judges and taking action of bias protection due to the previous judge has
to consider the old case and his own opinion or decision of previously relevant issues may lead to
be unavoidable in bias situation. His old good or bad results of the opinion or decision may effect
to the reconsider and its result may be likely to his own previous feeling and thoughts and he may
not consider the evidences as actually shown. Finally, the case result shall be lack of equity
unavoidable.

With above-mentioned, my opinion is that to reconsider the case of which no release
of the trial court shall be given to the same level of court to be in charge of reconsider the case in
both fact and relevant issues. This reconsider shall be reviewed by another judge in order to make
him consider the case independently and free of bias as well as to be in conformity with and under

the Impartiality or interest principle which is the heart of ethics conduct of judge or justice.
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