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of the Deceased

Author Thongsuk Thamronglakkun
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ABSTRACT

The purpose of this thesis is to study the background and the importance of problems
regarding personal data protection of dead people in Thailand, the theory and the principle
concerning personal data protection of dead people, and the law relating to personal data
protection of dead people in Thailand and foreign countries. In addition, the study would include
problematic issues of personal data protection of dead people in Thailand and ways to resolve
these problems

The study reveals that the Personal Data Protection Act B.E. 2562 shall extent its
scope to cover the personal data of dead people. In this circumstance, the Personal Data
Protection Act B.E. 2562 shall be amended by adding section 20/1 as follows. “In the event that
the data subject died and did not otherwise declare his intention, statutory heir or spouse of the
data subject or person having the duty relating to such personal data shall be the person who can
exercise rights of the data subject under this Act. In the event that there are several heirs or people
who can exercise rights of the data subject, the person who can exercise rights of the data subject
shall be according to the following order: (1) legitimate children or adopted children; (2) spouse;
(3) parents; (4) descendants; (5) brothers and sisters of full blood; Additionally, Chapter 6 (Civil
Liability), Chapter 7 Part 1 (Criminal Liability), and Chapter 7 Part 2 (Administrative Liability)

shall be enforced to any action or conduct that has done to the data subject who passed away

Key Word : Protection, Personal Information, The Decease
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* Victoria Oloni, “Life After Death: Data Protection Rights of Deceased Persons, Retrieved 22
September 2020. From HTTPS://AANOIP.ORG/LIFE-AFTER-DEATH-DATA-PROTECTION-RIGHTS-OF-
DECEASED-PERSONS/

* Ibid.

* The Freedom of information and Protection of Privacy act, Section 30.

° Mason Hayes+Curran, “Access to personal information of deceased persons under the Freedom of
Information Acts 1997 & 2003 (the “FOI Acts”),” Retrieved 22 September 2020. From https://www.mhc.ie/

fs/doc/publications/2009-foi-regulations.pdf
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* Office of the Privacy Commissionor of Cannada, “PIPEDA in Brief,” Retrieved 30 September
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protection-and-electronic-documents-act-pipeda/pipeda_brief/

2 European Union, “What is personal Data?,” Retrieved 30 September 2020, From https://ec .europa
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* ITALIAN PERSONAL DATA PROTECTION CODE, Section 4. For the purposes of this Code,

b) "personal data" shall mean any information relating to natural or legal persons, bodies or
associations that are or can be identified, even indirectly, by reference to any other information including a

personal identification number;
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“Personal Data” shall mean any information relating to an Identified or identifiable person is one who
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** The Data Protection Act 1998, section 1.

“personal data” means data which relate to a living individual who can be identified— (a) from those
data, or (b) from those data and other information which is in the possession of, or is likely to come into the
possession of, the data controller, and includes any expression of opinion about the individual and any

indication of the intentions of the data controller or any other person in respect of the individual;
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A data subject shall have the right to obtain confirmation as to whether or not personal data

concerning him exist, regardless of their being already recorded, and communication of such data in intelligible

form.
" Italian Personal Data Protection Code, Section 7
2. A data subject shall have the right to be informed
a) of the source of the personal data;
b) of the purposes and methods of the processing;
¢) of the logic applied to the processing, if the latter is carried out with the help of electronic
means;

d) of the identification data concerning data controller, data processors and the representative
designated as per Section 5(2);

e) of the entities or categories of entity to whom or which the personal data may be
communicated and who or which may get to know said data in their capacity as designated representative(s) in
the State’s territory, data processor(s) or person(s) in charge of the processing.

20Italian Personal Data Protection Code, Section 3.
A data subject shall have the right to obtain

a) updating, rectification or, where interested therein, integration of the data;

b) erasure, anonymization or blocking of data that have been processed unlawfully, including
data whose retention is unnecessary for the purposes for which they have been collected or subsequently
processed;

¢) certification to the effect that the operations as per letters a) and b) have been notified, as also

related to their contents, to the entities to whom or which the data were communicated or disseminated, unless
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this requirement proves impossible or involves a manifestly disproportionate effort compared with the right that
is to be protected.
* Italian Personal Data Protection Code ,Section 142 (Lodging a Claim)

1. A claim shall refer, with as many details as possible, to the facts and circumstances on which it is
grounded, the allegedly infringed provisions and the remedies sought as well as to the identification data
concerning data controller, data processor, if available, and claimant.

* Italian Personal Data Protection Code ,Section 145

1. The rights as per Section 7 may be enforced either by filing a lawsuit or by lodging a complaint
with the Garante.

2. Lodging a complaint with the Garante shall not be permitted if an action regarding the same
matter and between the same parties has already been brought before a judicial authority.

3. Lodging a complaint with the Garante shall prevent an action from being brought by the same

parties and for the same matter before a judicial authority.
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> Personal Data Protection Act 2012 , Section 3 Purpose

The purpose of this Act is to govern the collection, use and disclosure of personal data by
organisations in a manner that recognises both the right of individuals to protect their personal data and the need
of organisations to collect, use or disclose personal data for purposes that a reasonable person would consider
appropriate in the circumstances.”* Personal Data Protection Act 2012, Section 2

** Personal Data Protection Act 2012, Section 2

“personal data” means data, whether true or not, about an individual who can be identified —
from that data; or
from that data and other information to which the organisation has or is likely to have access;

* Personal Data Protection Act 2012, Section 4 Application of Act

(4) This Act shall not apply in respect of —
(@) personal data about an individual that is contained in a record that has been in existence for

at least 100 years; or
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(b) personal data about a deceased individual, except that the provisions relating to the
disclosure of personal data and section 24 (protection of personal data) shall apply in respect of personal data
about an individual who has been dead for 10 years or fewer

* Personal Data Protection Act 2012 , Section2 4 Protection of personal data

An organisation shall protect personal data in its possession or under its control by making

reasonable security arrangements to prevent unauthorised access, collection, use, disclosure, copying,
modification, disposal or similar risks.”” Personal Data Protection Act 2012 , Section 21

*7 Personal Data Protection Act 2012 , Section 21

(3) An organisation shall not provide an individual with the individual’s personal data or other

information under subsection (1) if the provision of that personal data or other information, as the case may be,
could reasonably be expected to

(@) threaten the safety or physical or mental health of an individual other than the individual
who made the request;

(b) cause immediate or grave harm to the safety or to the physical or mental health of the
individual who made the request;

(¢) reveal personal data about another individual;

(d) reveal the identity of an individual who has provided personal data about another individual
and the individual providing the personal data does not consent to the disclosure of his identity; or

(e) be contrary to the national interest.
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* Personal Data Protection Act 2012 , Section 16 Withdrawal of consent

(1) On giving reasonable notice to the organisation, an individual may at any time withdraw any
consent given, or deemed to have been given under this Act, in respect of the collection, use or disclosure by
that organisation of personal data about the individual for any purpose

(2) On receipt of the notice referred to in subsection (1), the organisation concerned shall inform
the individual of the likely consequences of withdrawing his consent

(3) An organisation shall not prohibit an individual from withdrawing his consent to the collection,
use or disclosure of personal data about the individual, but this section shall not affect any legal consequences
arising from such withdrawal

(4) Subject to section 25, if an individual withdraws consent to the collection, use or disclosure of
personal data about the individual by an organisation for any purpose, the organisation shall cease (and cause its
data intermediaries and agents to cease) collecting, using or disclosing the personal data, as the case may be,
unless such collection, use or disclosure, as the case may be, without the consent of the individual is required or
authorised under this Act or other written law.” Personal Data Protection Act 2012, Section 32 Right of

private action
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* Personal Data Protection Act 2012 , Section 32 Right of private action
(1) Any person who suffers loss or damage directly as a result of a contravention of any provision
in Part IV, V or VI by an organisation shall have a right of action for relief in civil proceedings in a court.

(2) If the Commission has made a decision under this Act in respect of a contravention specified in
subsection (1), no action accruing under subsection (1) may be brought in respect of that contravention until
after the decision has become final as a result of there being no further right of appeal

(3) The court may grant to the plaintiff in an action under subsection (1) all or any of the following:

(a) relief by way of injunction or declaration;
(b) damages;
(c) such other relief as the court thinks fit.”* Personal Data Protection Act 2012 , Section 27
Alternative dispute resolution
* Personal Data Protection Act 2012, Section 27 Alternative dispute resolution
(1) If the Commission is of the opinion that any complaint by an individual against an
organisation may more appropriately be resolved by mediation, the Commission may, with the consent of the
complainant and the organisation, refer the matter for mediation.
(2) Subject to subsection (1), the Commission may, with or without the consent of the complainant
and the organisation, direct a complainant or the organisation or both to attempt to resolve the complaint of the

individual in the way directed by the Commission
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* Freedom of Information and Protection of Privacy Act 2000 , Section 1
(n) “personal information” means recorded information about an identifiable individual, including
(i) the individual’s name, home or business address or home or business telephone number,
(ii) the individual’s race, national or ethnic origin, colour or religious or political beliefs or
associations,
(iii) the individual’s age, sex, marital status or family status,
(iv) an identifying number, symbol or other particular assigned to the individual,
(v) the individual’s fingerprints, other biometric information, blood type, genetic information
or inheritable characteristics,
(vi) information about the individual’s health and health care history, including information
about a physical or mental disability,
(vii) information about the individual’s educational, financial, employment or criminal history,
including criminal records where a pardon has been given,
(viii) anyone else’s opinions about the individual, and

(ix) the individual’s personal views or opinions, except if they are about someone else;
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* Freedom of Information and Protection of Privacy Act 2000, Section 4 Records to which this
Act applies

(1) This Act applies to all records in the custody or under the control of a public body, including court
administration records, but does not apply to the following:

(a) information in a court file, a record of a judge of the Court of Appeal of Alberta, the Court of
Queen’s Bench of Alberta or The Provincial Court of Alberta, a record of a master of the Court of Queen’s
Bench of Alberta, a record of a justice of the peace other than a non-presiding justice of the peace under the
Justice of the Peace Act, a judicial administration record or a record relating to support services provided to the
judges of any of the courts referred to in this clause;

(b) a personal note, communication or draft decision created by or for a person who is acting in a
judicial or quasi-judicial capacity including any authority designated by the Lieutenant Governor in Council to
which the Administrative Procedures and Jurisdiction Act applies;

(c) a quality assurance record within the meaning of section 9 of the Alberta Evidence Act; (d) a
record that is created by or for or is in the custody or under the control of an officer of the Legislature and
relates to the exercise of that officer’s functions under an Act of Alberta;

(e) information that is collected by or for or is in the custody or under the control of the Ethics
Commissioner and relates to the disclosure statements of deputy ministers and other senior officers that have
been deposited with the Ethics Commissioner;

(e.1) information that is collected by or for or is in the custody or under the control of the Ethics
Commissioner and relates to the disclosure statements of designated senior officials that have been deposited
with the Ethics Commissioner under Part 4.3 of the Conflicts of Interest Act;

* Foip Bulletin, /bid.
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* Freedom of Information and Protection of Privacy Act 2000 , Section 84 Exercise of rights by
other persons
(1) Any right or power conferred on an individual by this Act may be exercised

(a) if the individual is deceased, by the individual’s personal representative if the exercise of
the right or power relates to the administration of the individual’s estate,

(b) if a guardian or trustee has been appointed for the individual under the Adult
Guardianship and Trusteeship Act, by the guardian or trustee if the exercise of the right or power relates to the
powers and duties of the guardian or trustee,

(¢) ifan agent has been designated under a personal directive under the Personal Directives
Act, by the agent under the authority of the directive if the directive so authorizes,

(d) ifa power of attorney has been granted by the individual, by the attorney if the exercise of
the right or power relates to the powers and duties of the attorney conferred by the power of attorney,

(e) if the individual is a minor, by a guardian of the minor in circumstances where, in the opinion
of the head of the public body concerned, the exercise of the right or power by the guardian would not
constitute an unreasonable invasion of the personal privacy of the minor, or

(f) by any person with written authorization from the individual to act on the individual’s behalf.

*" Foip Bulletin, /bid.
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* Freedom of Information and Protection of Privacy Act 2000 , Section 17
(1) The head of a public body must refuse to disclose personal information to an applicant if the
disclosure would be an unreasonable invasion of a third party’s personal privacy.
* Freedom of information and Protection of Privacy Act 2000 , Section 17
(2) A disclosure of personal information is not an unreasonable invasion of a third party’s personal
privacy if
(i) the personal information is about an individual who has been dead for 25 years or more,
* Freedom of Information and Protection of Privacy Act 2000, Section 84
(1) Any right or power conferred on an individual by this Act may be exercised
(a) if the individual is deceased, by the individual’s personal representative if the exercise of the
right or power relates to the administration of the individual’s estate,
* Freedom of Information and Protection of Privacy Act 2000, Section 17
(2) A disclosure of personal information is not an unreasonable invasion of a third party’s personal
privacy if

(c) an Act of Alberta or Canada authorizes or requires the disclosure.
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* Foip Bulletin, /bid.
* Freedom of Information and Protection of Privacy Act 2000, Section 33 Purpose of collection
of information
No personal information may be collected by or for a public body unless
(a) the collection of that information is expressly authorized by an enactment of Alberta or
Canada,
* Freedom of Information and Protection of Privacy Act 2000, Section 33
(b) that information is collected for the purposes of law enforcement, or
* Freedom of Information and Protection of Privacy Act 2000, Section 33
(c) that information relates directly to and is necessary for an operating program or activity of the
public body
* Freedom of Information and Protection of Privacy Act 2000, Section 84

(1) Any right or power conferred on an individual by this Act may be exercised
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(a) if the individual is deceased, by the individual’s personal representative if the exercise of the
right or power relates to the administration of the individual’s estate
*" Freedom of Information and Protection of Privacy Act 2000, Section 34
* Freedom of Information and Protection of Privacy Act 2000, Section 17
(4) A disclosure of personal information is presumed to be an unreasonable invasion of a third
party’s personal privacy if
(a) the personal information relates to a medical, psychiatric or psychological history, diagnosis,
condition, treatment or evaluation,
* Freedom of Information and Protection of Privacy Act 2000, Section 17(4)
(b) the personal information is an identifiable part of a law enforcement record, except to the extent
that the disclosure is necessary to dispose of the law enforcement matter or to continue an investigation,
* Freedom of Information and Protection of Privacy Act 2000, Section 17(4)

(d) the personal information relates to employment or educational history,
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