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ABSTRACT

This thesis aims to investigate the concept of legal interpretation and the intentions
behind law enforcement actions in cases involving "flagrant offenses." The term "flagrant
offenses" refers to crimes that are directly witnessed as they occur. Within the context of Thai
law, the concept of "flagrant offenses" lacks a precise definition, potentially allowing law
enforcement officers to interpret the law more expansively than the legislative intent, enabling
them to exercise their power to arrest individuals with ease. The study adopts a document-
based research approach, analyzing documents in both Thai and foreign languages, including
court judgments, legal statutes, and legal experts' opinions.

Based on the study, it was found that the issue of arresting individuals for flagrant
offenses, deemed "observable offenses" in Thailand, is characterized by two distinct
interpretations. The first interpretation adheres to a strict literal approach, which signifies that
an offense can be considered "observable" only when law enforcement officers visually
witness the offense taking place. This interpretation necessitates that the act must be
physically evident, with the offense occurring in the officer's immediate visual perception,
aligning with the conventional understanding of criminal law. The second interpretation takes
a broader approach, extending beyond visual observation. It considers sensory and tactile
perception in addition to visual witnessing. Under this interpretation, "observable offenses"
include situations where law enforcement officers may not have directly witnessed the offense
but have other sensory or tactile cues that suggest the offense's occurrence. The term also
includes cases involving unlawful possession of property, constituting a continuous offense
that is considered to be an ongoing offense. Even when the offender is not visibly present, it

is still regarded as commission of the offense. This complexity makes it challenging to



determine whether, in a situation where law enforcement officers find unlawfully possessed
property in isolation from the offender, it constitutes a flagrant offense or not.

To address this issue, the study suggests that legal interpretation should follow a
strict literal interpretation and a strict statutory interpretation. The meaning of a flagrant
offense should be strictly limited to cases where law enforcement officers physically observe
the act taking place. Moreover, factors like the nature of possession should be taken into
account in determining whether it constitutes a flagrant offense. If it involves possession
characterized by active control over an item, such as carrying or having immediate access to
it, within a distance that can be easily reached or handled, then it should be considered a
flagrant offense.

In order to ensure that the process of apprehending cases of flagrant offenses in
Thailand is free from the use of arbitrary enforcement by law enforcement officers, without
needing to amend the legal provisions, it is advisable to interpret it based on the principles
of literal interpretation, intention, and the principle of strict interpretation. Attempting to
reinterpret the law that already has a clear meaning to make it have the opposite meaning is

unlikely to be correct.

Keywords: Arrests, Flagrant Offence, Legal Interpretation
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%Y The United Nations Universal Declaration of Human Rights Article 1 “All human beings are born
free and equal in dignity and rights. They are endowed with reason and conscience and should act
towards one another in a spirit of brotherhood.”

>! The United Nations Universal Declaration of Human Rights Article 9 “No one shall be subjected
to arbitrary arrest, detention or exile.”

>2 Dag Hammarskjold Library, ‘Universal Declaration of Human Rights (1948): 30 Articles - 30
Documents: Exhibit for the 70th Anniversary’ (Dag Hammarskjold Library) <https://research.un.org/en/

udhr70/6-11> Auduiile 19 nuawus 2565.
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% International Covenant on Civil and Political Right (ICCPR) Article 9

(1) Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.

(2) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges against him.

(3) Anyone arrested or detained on a criminal charge shall be brought promptly before a judge
or other officer authorized by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained
in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial
proceedings, and, should occasion arise, for execution of the judgement.

(4) Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the lawfulness of his
detention and order his release if the detention is not lawful.

(5) Anyone who has been the victim of unlawful arrest or detention shall have an enforceable

right to compensation.
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% The Basic Law of the Federal Republic of Germany § 19 (2) “In no case may the essence of a
basic right be affected.”
% The Basic Law of the Federal Republic of Germany § 20
(1) “The Federal Republic of Germany is a democratic and social federal state.”
(2) “All state authority is derived from the people. It shall be exercised by the people through
elections and other votes and through specific legislative, executive and judicial bodies.”
! 35z g5031903, ‘MIANATIEVBLATIEI N INYBIYARATISFETTIYYTUTEY’ (2502) 4 MansTiAenans

§ISUFEANS 578, 580-592.
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7" 13pa Wgulseiedy, ‘MgulessauTissamansiunIsianunguang’ (2553) 1 Nsansifenans

UNINYPYULSAIS 113, 121.



39

[ 7 '
(3 v A Yala v

Tumveaduesluunteudn Nad {RAminnAANUNIVNLIEAEABINAITAUIAUNLIENINTE)

Y

[

UINNINENNTANDITOYUTLAIAVDIN YU BINTIETIMUIAANUFIUTE UUNY M8 Common Law

9

foihnmsfianunguinesganinsu malidnihnduiasrmdnnguune ivileudunisvimiii

maqﬂumsﬁaWimﬂﬁwmmaiimﬁﬂ'Lﬁ@mﬂéﬂ’aﬁwmﬁl"glﬂ Aragaazidurasamdnngvung
Common Law Hindnnisfamudldsunsinniarsaianinngraneviensuesfininwies
Fafuinsldamnumneanwauynsuduliunnggndesaelumselaildanumneildluniw
ngviang”

vénfiaesie Golden Rule vioiFonimsinulagidmadude Jadundnnisfianmd
fauunanannudnnsfinnudosmmuiidnes esnuavemdnnisianudessmuiasnusurh
TiAneulidusssuluunensdl Fainnsusuugamannisiinnuliinauunnaaainnisianuniy
fdnuslaoaseasnifefliiAanatsevana (absurd) wionande nadnsiuliifusssuuaslsl
angaunafutaifianieiiiatu udangalumslindnmssemiufosseuiidnes (Literal Rule)

)99

Y [ [~ [ a I3 [~ a [ a dy [~
Tanmumanaunanelunannisdanulaedsnaluda (Golden Rule)” annisimnudazdunis

a e o o 1% ° & Y Y [ a A %
Arnuaisanseddyvesteemiungranefluaisdnvaidnys lngasidumsinnuluniasiiu
LlAenaUsznainfinga A

1. Tupsainngmunenduaednealdnwsiuansawlanunnelulalugosfianimse
= o A 7 I~ a A = 1
fnnunueaesiersennnitu mavziruliluluiansidanumnemuanais Jeazlifia
T luneiviliAenaysznaia

10819 AR THE QUEEN v. ALLEN (1872)' lnegmfil Allen #93n3seuad Lalsiaeu
o ¥ a A . = v O v a & a o a
UKMEJe¥edn Harriet Crouch Fenguaneluadioiunisausadeudeiduanuin Ianuingiuausa
Hau (Bigamy) Jegunilanin Allen azdanuduiusiiiawiy Harriet Crouch lag# Allen siad 31N
Taileusiasuiu Harriet Crouch isetdululdlafianunguunenmsunsuaziintugesnss Lesain
v va i & A dl ' & ' v v =

ngvunevnalaiinsusisuasassluvasiausaey Wnedunisnandisannisldnisininuny
%an Literal Rule wamatwiuinmnulaniunan Literal Rule agtinnausynan inszlngnanuan
nsausanisenitnsansadeulaeveumenguueasiililiay fnseusulesiedues Allen fa

v v

wazgnUsdulidumsfiruaiumen Literal Rule vilildfipnuiialag deu madsdnludosda

LY

Y] ad o« 5 9 Y a v, . gy =% !
unURyelalisui “shall marry” Tusiausinetaeiu “going through the ceremony” @uuain

%8 9nY5NT PNTAU (1W98550 94) 135 - 136.
% \fiag4 150.
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Press 1901) 423.



40

[ ¥
I aa = LY U Aa

WanSausa 9aznolilmianalseriann satuAftadnauI n1sausatuduluayiive e

kY

wazddeindumnuiegiuausadouse

2. Tunsdifidesslunguuneaednuaisnusiudanumnefnssiatuamumnestily
uimalsifianudesmfinanauarnumnetu fnnnsfienueusisnusiuiliienaUszvan
Adasiondnnguaneiialy

wdnnsAmNERTNe fio wdn Mischief Rule iandnnsiiralngondommidnisurly

YDUNNTDI UANNITAANULILAIULANAIAINAITAANUNIADINANNDUNTL LABNIFDINANVIIAUT

(%
= v

Ieinanunduazgadulumsfinnudesrvesiluiundyafnienu s nesidudfey visdindn

Mischief Rule 1unanifunneunanisass lnaidunisilalenalimadulanansuiundyga
noManeaednwaldn¥INsganIn v lnuagaesrdafsingussasAvesnguunenngdulng lng

9

[
=

#an Mischief Rule agldlunsaliildvnannguuneiiinaindrfininwvesenaundsduiunsaininuy

mageresUsznadingulinmanlin dvesmatiudiluassosfinnsanainuuimig 4

va v |

U5¥n13 A 1. AReliansandneuninisnsnses1vdyalinenanutdurdannguang Common Law

<

Tusesdutgnifiliiiedsls 2. deunnsesiinannguute Common Law filaaatenlidudu

pg13ls 3. AeNsganiteennguuiedInguNuiiIsudlugaunnseslusesuliegsls 4. wgnai

Y a o aa 1 :.II S 101
wiasslunsivusIsmswilugaunnsestiufossls

3.6.3 nMsAAnungvaneTsatyeR

nguunedudvisnguaneidunguaneasda® (Substantive Law) tnsdungwunei

wa

TeyelRasavsuazniinfivesyanaislunisunsas ey wasidunguuneiiaznanivesdussnou

[
a [ 1

| ad v va <
VOIANURNATIVAY LYW UTEUIRNYNUIED18Y1 dunguuneddavyelf (Procedural Law) 1u
nnunefinantsiuseulunszuiumsgisssusazidunisnandnisingruneansUyaifunlddu

& A = A o o ¢ aa A1 Y aa awva 1 ax
P RIAGHRIGR) LﬂUﬂaﬁNqﬂmﬂqWUWV'ﬁﬂLﬂm%LLag'lﬁﬂ']ﬁ/l'J']@'JUlﬁﬂ']i‘Ua‘Um LUU ‘Uﬁglnaﬂ{]‘ﬁll']ﬁnﬁ

a

f91301ANN1YT UTEanangnaungisiatsanauwiy vsensesssuygaagfossy duduy

]

v N

n1sAAuNguUIeITalygRnIuranwalln1sAnNuTulauiunIsAAUNgRUNY

02 BA 2
MIUNNSAAUNHWUIYNUNIG

Uszlandu wnazunnanseaniulnelanziluuiasewdsunsdiuy
WWSuazy e Uuingl Ao
Tumaunia Toun NSAAMUAIUASNEINITAAINUALFISN Y TUNISAAUALITUN1E

QeuAn fonwsiaze1nIalaEApISNAUNNSAUMATY LTS 0ANRLNETDY “Ooum” AUAAL

1 8nUsIms uniau (1Wee5T0 94) 162.

12 51iluns nSeddies uardy uinAny, N13FRIUNYYLIEY (NUNATIN 3, AnzdiRienans Ruansal

URTINYIGY 2539) 443,

1% gnvsms 9nIau (1Weessa 94) 446.



41

o a

lunguaneney wagmfonuiuagaewnanmidewlungruneatulu uazn1sianunuianuisual
JUnsAuMANNMINEYDIR R ATIUNN QU EINANITHAINS DA VN BVBIN Y NN TG T
Wausualveangmneudazatulivilouiu lWAWTUNYEINMNNYRYITIALAIUANNIINTE VNI

wazadlnegnseyinia nguanewnsinagiiinisideievievaldnnudemeunidems

<

n1saaulun1seyItungruieeigddudedinisianulaeasinsa N15AAIY

U

nuunedtatyaRvumnlunisisinsanaueigiididesdnisfienunuuisiungmnegeig,

WUy msznguuneisiarsananuegtudungumnefifuuenistdnguuneeig fvusduneu

wazdsnsauafengy el n1sfinnunisinunguuiseigiiidunguuneiSasdya@ du

o
va v ada a

nvneIsRsananuo i ungruneiady R tuliisAniuana1eiu fie nguunedsiasan

]

AUy rkinneg neldndn nullum crimen nulla poena sine lege WAlila1a1NI1NYYLNETT
HTNANLDIY TN MUENNBIAAANITIINPENSUALLETANVBIUARS WU NTTUNL UTBNITAY
v P B | & a o Na ] o ea v o =
AUARaT LTI INTENUARANSLATAINTIN 19018 wasNSNEAY voauana fatu lunisiany
NVILNEITNATUIANUDIYITIRBIRANULALLATIASH

3.6.4 N1SARNULALLATIASA

¥

nguneegntulunguunenilingusyasinarAuasesynnatazsnwIANLaIUE B U5 oY

9 9 9

vaaUuiles lngnsidgedidemenensindidnsevitauraadlnymungmng Maingming
o tugeudunguuneiinsenusednSiasan Tn 319018 Lasningauvesyaaa Aty M3AAIY
NOMUNEDIYINUIEABINTEINIAENISAANUNYMINELABLATIATA

n13fAUlaeLATIASA (Restrictive Interpretation) WiAMuRLIEUUAZLUAIINITAAIM

aAaa a

Toenau nuilrinisimuvenslinuuIenIefnIy winisimnulaeesasatuiisnisfinng
aneUsEns oUlAWN

1. asfenuduagianulnetundyaflndiAee (Analogy) unldidunasedla B

)

PUNLANNIN NSRRI D esA LT UReINUlnAAsITY Wi klaunsaNasiANuLeT U LG LA
Junasield aans1913¢ wod 1ona nesuiedn “unUyaAniingnuneengy13amnunanuianse

el Alnwld azdoddddidunmudidnys asatinvyaramsiglanseyinnisduaaiendsiuduitled

naune Uy Rtulale 1o

o

° a = v o v v a o ! PN aa
2. azihaniadszngl ildilunadrelula Tuefindu Tuszsuunguunesngg nniingdin

Angosisvaainguneinlu gldnguuneaiunsagatesinueinguineainaiilalagdiengmung

¥ (%
a = 105 ¢

Uszindlunldlgminiaduffenisiinguuneyssindunly'® visil Tunseunguaneegiaie

104 9 90 LBUUSE Rty (99550 97) 131.

19 y3ae @3N, ManNINITINITALITUNITITHAENI5AAIIUNYVIE (pdf, rTnnuauiBnsant

HUNuII8gs 2558) 11.



42

[
1 [y o

nsfieulnetessnsatumnaiaUssndiuiRgudetuintuduaaungnsevharuiin gou
W lalel

3. agwdnnguneiluinlfidunadelild whwdnnguneiluasduumasiuves
ngvang Wy vananuBugey Mannsadialdlunmssndiuarufisluuisgiuanuielilidosiuiia

A (Y Y gj o [y a 14 1Y o I ¥ M v
ey Ineimannguanemilviuavianldneieialiungnsevignadnudunadielila



un 4

o/ o a & v 1
m'sﬁmn'imm'mNﬂszrwuﬂungwmamaﬂszmca

YA o [ o

nsFunIalANURadmitiAe MITunuuArailanseyiANURATmE g TNy v

Y ]

o
v

Tfuiuiisunadulnglisniudestivinedu Jadudesniiuvesmsiuyaraidwestinunedu Beon
Igndudesniivvesmannisldsiuavessglunisduypaalaglifesdinneduligiun uiegaslsh
pauwIAa vdninael wielsweuminevesnisdulunsdanuiedmdilusissemeduiany
wileunazanuuananaiu FudunannssuungrneusiasUssmadiaruuansietu viedune
wiazdspmaiiufssuunssuiunisyfsssafiunandnatu dedu Tuundasdunmsfinuioumndn noud
anumang wagndninasinsdvlunsdlanufindmilunguiesissema ludsemaiiedilasu

mssausuluseivanauasulszsmasiunuuveanguunglunates Ussime

4.1 nQUNNIEEMNUSESITUITIERTU
o 1Y) N & = o« o, @ g v
aviusanssusgieasut Jedelullazveiiondn “Ussnawesull” Wulssmanldssuy
ngvisne Civil Law n3938UUN)nangasanualdnys luussaiang)nangisnansunaueyIves
Usznewosuil (Strafprozefordnung -StPO) § wlunguunefvya)Ad uiil enuun3snisaniu

NIPUIUNTEATITU INTINNITAMUANTEUYBULIANITLEEIUIAVDUIMTUNN T TAIANITYNIUNY

ad a

duau NINTAUARTUAIA Lagn1Tasadlng Useaiangminedsiansanaiue1g1veslsewme
wasuliuliANud Ay TEnINmTTUNULaE N TAUTLANANALIUNTHANTANTILITDINANTENUANT

o & v a ¢ a a v & a s:l ¢:4' a
‘UqﬂﬂaLLagﬂqqmﬂqLﬂumaﬂisﬂUﬂqiwQQUﬂQWNﬁ]iﬂiuﬂﬂaqﬁyﬂ ﬂqiﬂuu‘ULUTUULaNQULV’]i@Q@J@FLUﬂqi

=

figaanuassluafiongiuinninnisiunuyana wilunisdunuuaraioldusesfiiianansenuse

a a 1

avdyAraegeBusInnINsAY My Feldmsiidesdinsdunuyaraduddeswninusaainde

&

¥

avdevsomndunisidoldegrminuuuwazmnlidinnnudnluegs8e'® nsazilindvsvesypnane

n1sdunuyaratoliusesddglumenguuienielinaniifsy nssuiunisafsssuveseasuilil

107

AWAUSH TNINYINTIIFRUNNTHRUAIU (Ermittlungrichten)®” \willauiu magistrate ¥8sUseine

a

ansgelusni Nlgwnalunisnsiaasumsosvelduinsnsdsdusuriansdunulutuasuaiu

1% Karolina Kremens, Powers of the Prosecutor in Criminal Investigation: A Comparative
Perspective (Routledge 2021) 266-268.
97 |bid 270, 294.



a4

a.1.1 wdninawunsiuinluluaniuassassoesu
matunuuaeslulssnmgesuiiufedunasnstiadunsenan (Zwansmangnahmen)
og19mils Baasnstadunisergymaneiis 133U (Festnahme) Ms@u (Durchsuchung) N1IAIUAN
(Haft) nmsauda (Untersuchungshaft) viseUdes Tnelutssmmeasuiitufiuin Boswesmssu nns
fu m3muay vionsauds iuseafefuiadensmdui “unsmstidumanign” Tagagli
anudAgfunpsmstifunsenausaziFedlussiuiuandstu WuFewesnisiofyanauli
‘Lué’ﬂmﬁ]suaﬁyﬁaﬂwﬁ’umi@ﬁLﬁumamm’] iamﬁgaé'aL“f]um%q;‘]a‘lumﬁﬁ%ﬁuﬂﬁmmwﬁéﬁ@ N

IANIRINITUIRUNIOI lUNsALTiuaRtuldanse e lula

wioglsinnu WnsnsdeRy
nsepidudsinsgnudedniiainmdinyanastedilianmnsovanideld wu msazdiaeEam
dIUUARAINNNITERNMINELTEN YisaMIAIUANMIUARE NsasidnAuauysallusenIeaInnIsane
Foalunsaa azfianssudnsluningainnsdadeves 1udu'® lusgsssuyyaniudaisisnsy
\wasiiu (Basic Law for the Federal Republic of Germany/Grundgesetz) § 2(2) 3aUsyalAdn “yana
favsluinuazanslussnevossufiozasidaille 1a3nmvesyanaazaziiafild n1sdrindvs

»110

AanaRenseIilalagedfediunawianguing 0 wialinislduinsnisderunisengruulinelviin

NANSENUFABANSHaLLETAWLNLAYLY

vYa o LY o

nsdunululszwaeesuil iWmidnauvserdfiduadvezauisavinnsiunuyanalei

[

vYa o LY o

salofininedu wiluunnsainnguunglanvualy Wintdnaunsedisunaduainnsaiinisduny

Y

¥ o LY U Y

yaralaudinaslifivineduinm iy Wmdhauniedlisunaivezansadunuyaradudunis

Y

L A

U a a a a a a 5 ‘ﬂy I v U 111 A
ﬂi%Vl‘UG]’e]ﬁ‘VlﬁLﬁiﬂ']‘WLLaSﬁSLZJG]ﬁVlﬁSU‘LlWug']u‘ﬂ@ﬂuﬂﬂﬁ%%@@ﬂllLQ@UI?J@’JEJWL! 3 Usyns A 1.

aaa

Woulugaiuednsidunreennuiedu na1ife manddassuazaiunsansiaasulunisesn

D

nunedutue 2. WeulaAgatuanuasdenisnsziinanuiin 1nen1598nnig U o nuIg1aN

a

M & ° 1< P £ a [y [y & I a N [
S dudndunazdeafaanuasdeluszauiazaiunsaoonuuistug 1a waz 3. Reulufgaiu
UTZLANT8IANLRANI018T LWS1EH1nTNsUsAUN e lusnasn150nee) laiunsaiaglalanu

AUEANNFIUAILRA

% @le o uAs (1898550 3) 315.

199 nsgfAsud Tnuansu, ‘Mowingraneiieafuanpsnmsdadunsetn: Anwianigmsaiuay’ (2561) 1
581535 AMERRANERS UMINedenenisAing 1, 4-5.

0 Basic Law for the Federal Republic of Germany § 2(2) “Every person shall have the right to life
and physical integrity. Freedom of the person shall be inviolable. These rights may be interfered with only

pursuant to a law.

" pid 5.



45

1. nMsdulmedivunegdu (Haftbefehl)

nsfulpedvanedulussmasosuidunisiiezeonmneduldasfesumngau
a3y (Verdacht) \deneu “anuasds” Wudedrfglunisaiiuniogn ﬂ'smaqzﬁ’aﬁ?ul,ﬂuﬁ;m%'mém
99N L HUARDIYN I@&lLfJum’mmﬁefiflﬁﬂ'ﬁmzﬁwmms’?mLLaz;_’g’ifugﬂﬂdnm'jwﬁu;g’:ﬂizﬁw
anuAndsna Tuimsnsdsdumeoignfifivannvansamsnisuasiipuguusaiwen ey i
nusnedsimuasefuaNasdefiuaneeiy etnldfuinesmstiiunisenglunsagansnis
TfnANumnnzay

M § 112 Mseenmneduazdessznaumemaiazesnmnedudediu 3 Usenns
gulalaun'?

Usgnsusn enuasde (Verdacht) lussduauasdiuagiinnaduduiiumnesiy
TUnuaLULTIwesAINITafuNee I TinTenUReANSIaE NINYeIyAAa 1A § 112 253AUSN
seAuANasdevesniseanvunedululseimagasuiazdesegluseduanuasdelngdnuds
(Dringende Tatverdacht) Iiinsnssvhanufiafndy s‘ﬁammgwmaLLé”Jmmmﬁaﬁuﬁﬁwm 3
seaUlaun

AuadesEAULT o edy (Anfangsverdacht) L{]ummmﬁ’ﬂuazﬁ’uﬁmeaﬁqm
nanfeLiurruasdeiluseduiian fananduduliesnimiuasdomuanasuazanuasdelag
Fouds anuasdtlusziuingrunoelisnaliSuinsaevasuafifntumy § 152

auasdenuanals (Hinreichende Tatverdacht) \iuminuasdeiidanududy

o

{ o [ & t% = 1Y o 1Y v < V1 =
1INNIANNEEdTEA Ul DY dsraunnuasdeluseaunany azfesusin gﬁ']’]ﬂJLUubLUIW’J']LJJEﬁ%

<3

U 4 1

41113092 ANTUART UL ONNATIINT ALABIYULARWAZEINNE1IMALYNAILNYIUNY MUY TIAIY

asduluszaunenaniiuszauiinguunelignasunisilesaiiongnemaniu § 203
Anuasdelaedauds (Dringende Tatverdacht) \uauasdeseduiigefianves

& d' [ a tY Y1 wval [ l v o a tY

Nanuadinaniun Asvzdesusinganudululaidignnaniminlanseinaiuiia (Fesasu

29AUsEnaUANURN) wazitaulvlunisadnulalunianizdide wazeaululiouialunisaniuni

o A

ag19AsUBUTURTUANNAIdslUSEAUNANNITNRDNMUNETULS SULTDIINNITINNUNETULAZAITAU

o A

] [ d' a Ia a = v o A v = Y =
UULUULIBINNTENUFDANTLAZLATAN muumaulﬂumiaaﬂwmaaummaammumqq

Usen15¥iaes mgemuauviselslun15eenvinedu (Hafterund) gndyeldlilu § 112

Fundloudumeluniseenmunedululssananguungisiasananueig1vesussmelng lagagaod

1mnduUAIIIe (Probable Cause) Usenaumeluuiawme tnswmslunisesnvineduludsemeagosul

q

v

a [ % U ¥ 1
uMenu 4 bYAG) dulaun

12 bid 7-8.



46

' o
[y )

1. WAsUAISIoNHNUITaUntnIotoudlel (Fluchteefahr) a1 § 112 (1) Uay

9 Y Y
$%

(2) winguaseigiuasnauniinduaswetazlilinisainininddesnasyinnisvauiiogns
t% a < o ¥ N v (=3 a A & = A v V1 £
aoe9 lagazaasiansundunsds U wazdesdaiaaiaiiduusssudeanunsaduduledn dgn

naIUuaunilvisete Ui nTeAMEsiignna1ImE nauninsruiun1saLiunsiasan
Aoy Natlanuieussvesteniuarinuiavasiulilymanazihuigneda g duasviingg

a a

waunililesainilansgrianuraienssdnainsgnadneiiiienss lunsiansamndunis

Woltuvsnauniizdesy dnwurildy Anuduiusiuyanaduvesgnnamie lagnganisalal

o '

matulzieIgannaIinasauniiy Wy In1siuniesnuendseing uagliuniuvung inns
FRURINUAY Hannavvilinutuiiaauasnsalunissedad wu Wdenandaiuruinaull
ansadedaniiuaddelule uinisadmetulildnisvauni

2. wndumneIiuvlugundsiuneiundangu (Verdunklungsgefahr) iy §

L4 1

112 755Aa0s (3) MmaillganBaiuneumangiuiufe gannarivagluviate uily Wasuwdas

Y] o

Uas ©

o

M9 seUasulUaIne unang U MsemEg nnaIntiulatnganeuyana i3eavey vse
AannanIluadiiiediumegBNIveumen) iy [WUNISTUYNEIUUAAR MY § 113 I55ALIN 1IN
IS A ada o 1 1 a A A 1Y 1 a [ 4 af v [
Juaruiandinedianagreadddiiu 6 ey weusulaifiu 180 Ju nguuneviuiilviesnvanedu

Ingodeivnduamsweiliuazlugundsiuneumdangiu'™
& a o = v a Aay v
3. Wuenuialnynin vsemnanueuswesruie Jdulssmaeesuiidlasey

anginvlusuuifeliulsesmelne uisssyugiuanuiinatliiae waganuiailasesyatlutdulaeg

(%
tY

anmanusaiuladauindianudiowss Wy AnuRafieiuTin meganusenswesnuRa
P 1A Y 4 vy N A v A Y 4 vy | a o
winagldfivndunisedduuasvauniniedoudiey niawndumsiainfuuasligangaiu

weuvangIunaglieenuneduls winindanuasdulaedauwdvindgnnanimuulanseyinauiin

ANUEIUANAR (Eine katalogtat) Tisyymu § 112 253a918 fawsaeanvuneduls ™

4. wndunITeIdtuazlunseyiAuiing (Wiederholungsgefahr) ay §112a

A a Y] =~ v vy i a & 1 o &
A8 NLV@@U@??L%BIQ Wﬁgmawwﬂﬂﬂammwmﬂﬁu I@IEJLW@IUﬂWﬁ@@ﬂWﬂJqﬁJﬁ]UiﬂAJﬂiﬁuu‘ﬂgﬂ']&l"lﬁﬂ

(%
v 1

Tleluunansalvingu nanfeszansaldilumglunisesnnuneduladwsuanurauisusean

112 gifud eAduiw, ‘Msendasiigie’ (nenlinug dimansuvdaudie wninerdegsiadading

2555) 60-61.
14 iiaens 61.
15 Iyena Jnnsesy, ‘N1sANATRIENSTaIUARatUNTaaNINEdY’ (nendinug TAansuinUudie

WMy RegIRatding 2549) 49.



a7

Wity MnlddunTeaivaudIl nseitauia §nseviauinenalinseviauiagidn iy
ANURAF UYL
Uizmiqmﬁ’lﬁ nanaUlAdndIu (Verhaeltnismaessionkeitsgrundsatz) n15een
mngduiiisidiyaraubilugiunsvessgiudnluniededddadiuiuiomaasuas inyiiozauny
W Mellfarudaiimaieanudasady wiiwdnanuladadmiuarlilagnssylily §112 usndn
Y ] & < o al a 1 v &V Yy v d’ YR v v
anuladnaduduealuvaniildlunsialdeannuneduila arsmginsesnnunedutiuazlile
dndufudenvaimiennuiafiazasuniuu lunsiinzesnmunedumaszldndnanuladadiumn

W15 N139TONUBTUTUAZABINATANDIANUlAdRdIuAUANAAYI0IARNTOLINTAITLIND

'
=

Anuasadenggnnarmniuazlasulunends masgdesiiansanmudsnnanuntudisuniouiu

]
a

fsanfanadeuardunsendgnnaimaglasulunisgansinasam'’

[y

2. Msiulpeldfivungdu

a

TudszarangmueiIsiasunNeIyIveseasuil (Strafporozefordnung -StPO)
[y e [y a | v v O .. . = & a
n1sdulaeliivaneduazisenin MsTudtn (Vorldufige Festnahme) @ lusnnsnisnngmune
Wguadwinnuniesugsidmaiuyaaalalaglifivinedu uimsdudnantudesegnield
dll o < ] { v U & a v [ 118 &, [ ' [y =
Woulvwesnudnduseniu n1sdudatinsndalsiu 3 Uszian® suldun 1. nsdulunsdl
AMURRTIULN (§ 127 | StPO) 2.m39ulneandeingdduisenau (§ 127 Il StPO) waz 3. n15duLile
N9IALIUARLUULIIIU (§ 127 b StPO)
4.1.2 ANUNINBLASVANNATIVRIAURATINN lUaNUS a5 s Flea Ul
n) ANUMINEYDIANURAT T AT USae TS T aTUl
nsdulunsdanuiindantigndaaililu § 127 1idunisdudewensduding

(Vorldufige Festnahme) #3ana1afe n1s3ulaglidnuieduresussinaessuid lun1sdunsdl

a

AUE AT 99U (Auf frischer Tat betroffen) Tul 138N MuneIFNaN5UIAINBIY1VBIUTENA

va = [y v wa

a Y] o a = lo o« v vy
LWBTUU § 127 | UVEUeUMNOINI3 Iummzﬂismmmmﬂ Wﬁ@gﬂla‘ﬂ‘U YIULYEURIN Eﬂ@ﬂﬂﬂgﬂﬁ]ﬂmms

o o
v

Mdanseyiauin vsegnannudunulunendininn1snseinauie uardivaduasiiednaeg

a vYa o L

waunil vseldanunsassydmuvesyanatulaviuil gigunaduasyinisdulaeliivanedunseds

54

16 grjug aAvetun (1B99550 113) 62.

17 nssisug Inuansyu (Weessa 109) 11.

'8 Werner Beulke and Sabine Swoboda, Strafprozessrecht (14th edn, C.F. Muller 2018) 170-172.



48

I o
Y

JuAle” 1 AnununeveInuRag TN lulsEmeea sudTul aunane fs “n1sauluvnseitu

kY

[

Aaa9enseyAuin nielanuviuin1endin1snseinnuiatug” InendniiugIuveuIfAn

AuRaganthiuansrdfyreswnAnillilisgnussamanuiuinienienindus urdsdfgyfe 137

(%
1 Y

witnalel “win” MfuuldnseiauAatuaie lneviukaswilaiguuldnseyhanuiawazuila

e

=N v & a 1200.13 a

THNIiANURaReR U3 P duluanuindaiulsswaeesuifuluiisusesvaanisndi

Y

WummﬁuLﬁué’mzﬁ']mmﬂmlé’ﬂsw‘mmuﬁm\'wﬁwLﬁ’]’wwﬁmmwf']ﬁfu ANSLAUVDUITINT NI

v & < o & a Lo & ' 2 o o o o v < N
aghpadumsiiunmsnseyiiuaseq uagldduduinnisiiuidenseviniuasdeadunsaliinulae
Sau ADoLduUNTAMA NN ULAUADNTLED

o

Uab

A15NUsEIALEasUT T AMNBLIeTULS 99ANURAT MU T AR s AU UT LT Y

ws1znsdunuyaraiiiiunisnsznumedniias nmuazazilindnstuiugiuresyana uazussing
wosuilddlalianuddglusssnanarnduegraunn Famndunisdulunsdilidnuneduds

o £% a

Judusefinnumnensdviubiwauie Wlitinsldounvessginluanseudniidinmuazaszidin

Avstuiiuguvesyena wazdunsiiasiuaessglulududeflmAnnsldsnavendmifnay
othanusinela savslumsivlulaglifvnesuiuiveuivanisldgmualunisiulneBanundn
muladndiu nande wiin § 127 1 asdunislianslunisdunuuena uiniduiiesnislimeue
vidolteulufionigarannsolddrnaasiiinaviuaziainmueayana aglsfiniu § 127 StPO ulfa

[

a Qlls.lo ly‘ﬂldo % Y o (2 v ldlu [ v} 1 [} 2
fauwailrgnunaungnigunadulvldmdundgnivldnsuindsasedludndiumundnauls
o ~ o & ° Y o | o o & o & v ' av Y oA a A ~
dnaruiinnudndudrnsulunisdu iy msoanuiin Milelrwduldaunsanils nsan1sdatuiiie
= v ' ] ) & @ | Aa b o ° MYya a
weulvvgn wininiunisineeauevasludunseretinvesignivgeunseiilale Feiindun
wialauudreseg melivdnanuladndiunsdu'
¥) wannaEilun1sIunsdlanuiadantluaniusanssaseesull

Tudssinaeesuinisdulaglufinuneduasisonia “n1sdudansni” (Vorldufige

Festnahme) n153ulunsaianuiad sntdndudiunisvesnisdvlasliivueduly § 127 lneiile

g bluenanamnegraduuszmalngluuins 80 wisuszanaisnansunueigy n1sdulagladl

% The German Code of Criminal Procedure Section § 127 | (StPO) “If a person is caught in the
act or is being pursued, any person is authorised to arrest him or her provisionally, even without judicial
order, if there is reason to suspect flight or if his or her identity cannot be immediately established. The
establishment of a person’s identity by the public prosecution office or by police officers is governed by
section 163b (1).”

120 Cyril D Robinson, ‘Arrest, Prosecution and Police Power in the Federal Republic of Germany’
(1965) 2 Duquesne Law Review 225, 237.

21 Werner Beulke and Sabine Swoboda (48330 118) 171-172.



49

¥

vineiuvdenissuirnmmluvszmagesuiiumnsmsiilisnnaudidwinaulumsdvyanals
Tngliddeaivinedu ngagdeadunsdiduionssduuazsniuiiezdosnseyinisanseudns
a3 nmaesyanatug esndmidneuliaunsovennedudemaldiuviasiivielianninve
Mg FUNNEANNwlaa19min 122 ysigrunalunsdulunsdlfnaninguunedenaunsgs

anunsaduuanald nanafie drunalumsdutansen § 127 Judnsuessugsime wilunsiulay

'
v

519039 hldn157 U kan100na1NN15ITE1UI9V095F F961991NN15TUTBRI NI NUVBITY

[y

apmanetdlisunady wtesfunstuiludnvasiidutosiuiedasdui'® Tu s 127 nsdu
Fansnaziimglidmiinauannsoinmsiunalaghifvaneduldisnetu 3 Useaon laun
1. awAndswth (AUf frischer Tat betroffen)
wdnnaeTlun1siunsdanuindamiussmaeesuil definnsanaindundwgd

§ 127 | aziuldgnindninaeiiun1siusain 2

Yal o

1.1 anudadminiy § 127 | idndnauvsesiignunalunisununugnsesiy

Y

mmﬁ@lummzﬁﬁﬂé’qmzﬁﬁmmﬁmagj w?agﬂiémmq TA8NISNTLVIIAIURAAINENH BILAIIURA

NOVUIEAIY FILHINITNYIYIUNTEYIIAIIURA NITNEIIUNTEVNAMURARING 1IN UL A

L4 o

v wa ° A O a Y = & ) A Y vy O
'Ufgflélmﬂ']inJ']EﬂiJﬂigmr]ﬁ’mNN@uuL‘UUﬂ’JqNW@mIV]HWUEJQQQga@LﬂUﬂ’J’]NNW%QMUWIW LLﬂJ'J']EJJﬂig‘V]']

a I~ o A = o @& v o X A a & a A a 1Y)
mmmW\]SJJﬂ’;’]ﬂJ%Mi@lNﬂJﬂ’ﬂWU’Jﬂl@ LLG]CVIQu’ﬂgﬁ]UIUﬂimmﬂ’J’]@JNﬂLUUQU"]ﬂJNWWLﬂEJ'Jﬂ‘Uﬂa‘V]lJ’]EJ

Unasesndsenanwlsusgraien (Ordnungswidrickeit) laila'?

dunsnugnseyinANuRaluYney
o w o a I 9 P & EPN A4 A - A
mMdansgrianuiney nsnusnandueradunsnuyealuiiinmevieusialndifesnld v3e

pradunsnuiesessesvainsnseyiAnuRnluus naturseusnalndlAssAnainuEns welas

€

[

Vi A A a v & a
aiémulmmﬂﬂawwuiumLﬂmmaaumummsmmmm

Y

= Y a

TneasuanuRadsmdifinaundaiundnvesUssinagesuiife yaaalan

va o o = 2

MUTIIMTNUNTEEHI U UNTIUNNYNIUNNL LB INYNNUVNENTEYINANURA LUTILRALA YT

Y Y 9

Re

A oA

UshalndifesniinisnssianuRafintu vseviuiindaniwimtnanuluiic wasgnsvianuiiniu
gnivladnseyhanuialaedaau (Amdsane) Melldmuddunsangnszinniuiagnnu uay
waunileananiiinmguad N15tERNUNNILSUAUTLTILT 1891998119 NTRUTINI 0399508 UDY

o o a c;vaﬁJ 1 ¥ 126
ANTNITNIANUNANLALTUNU

122 Claus Roxin and Bernd Schunemann, Strafverfahrensrecht (29th edn, C.H. Beck 2017) 257.
12> Michael Bohlander, Principles of German Criminal Procedure (Hart Publishing 2009) 98.
124 Claus Roxin and Bernd Schinemann (1349350 122) 257-258.

12> Michael Bohlander (1499550 123) 98.

126 \Werner Beulke and Sabine Swoboda (1%495358 118) 170.



50

(%

1.2 lianmnsassydmuvesdnsgyinnuiialaluiufimnguuliasiiaglvideya

Y

druyaransolifiienansiiaunsaseylainguudugla

1.3 ﬁwqaﬂ'ﬁai'i'm:iﬂizﬁwﬂmfmwawﬁ wu Sifterdudsasdendeliansnd
vgszysmuldl Tnefideasdoinaziinnsmaund Tasfiansanwginisalfnszvihanuiafinensyyi
Wudntusnudannsaduduguldihgnsevianiiaiianudullfganniiagnaund (manaund
Tunsdiiifunnuasdoauasdestu §112) mnlivinsdunuiiufiagliannsaduléan'?

2. myvulavodemndndusasau au § 127 11

msulngardamndndusiou fie denuasdelaedaudwaziivgliauaumniu
§ 112 171 “dudusann” wuneds mndmdnauaglusevenuneduainaa enanebiinau
deoveld wu gnssihanuiaenslugangsiuneiundnguauilviiinanudeneuinisaniduns
viefnssvhaufinaglunssharuiniideliAnsunsouiussnaudud nnldiuiunuusseau
913lRsUduATIY

3. mstuilonisAduafiLuuisedn am § 127b

mMsduiiionsanduaiuuuisad (Beschleunistes Verfahren) o Wilatdmidnau
vidowinaudonsisnadulunsdanuiedaihlduduaznisnssyhanafiadinaduauind
fvvgegadulnudianliiiu 1 U uazlirnuduldldgeimasvasdnudnszvinnuiiadenaidlull

¥ = o a a I a 11129
71 Fearunsaniiuanuuulssula

4.2 nVINEUTEMATNIFaLNINT
Tutszinaansgosnududsemanldszuungmune Common Law lnsfiduluuanain
Uszinadingy Ay lneiiugiuve wuifnszuunguung Common Law aatuduadioudias
¢ A Y a = LY £ LY a IS L%
ngLnaeivseUsITingulunsinuvsen1suTuldnguang Tulseimaansgaisniidsgessuygaldu

The Fourth Amendment fiilundnnisdnfglunisivunanstuiiugiuvestssrsuluisewesns

2T The German Code of Criminal Procedure Section § 127 | (StPO) “...if there is reason to suspect
flicht or if his or her identity cannot be immediately established...”
128 Werner Beulke and Sabine Swoboda (V49330 118) 171.

2 nssisug Inuansyu (Weessa 109) 14.
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uAAa” (seizure of person)™ feluA1i1 BnignUayellilu The Fourth Amendment FeiAay

139 Federal Rules of Criminal Procedure Rule 9. Arrest Warrant or Summons on an Indictment or
Information (a) “Issuance. The court must issue a warrant—or at the government's request, a summons—
for each defendant named in an indictment or named in an information if one or more affidavits
accompanying the information establish probable cause to believe that an offense has been committed
and that the defendant committed it. The court may issue more than one warrant or summons for the
same defendant. If a defendant fails to appear in response to a summons, the court may, and upon
request of an attorney for the government must, issue a warrant. The court must issue the arrest warrant
to an officer authorized to execute it or the summons to a person authorized to serve it.”

! The Fourth Amendment of the U.S. Constitution "The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized."

132 George F Cole, The American System of Criminal Justice (Tth edn, Wadsworth Publishing 1995)
204.
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% qusad Tamaguazany, ‘Avsvesifionn Tmsuavifednylupfony (Meaunansideuiauese
dilnnuAnenITuNsngun dtnuneniguuns 2540) 22.

3% | arry K Gaines, Michael Kaune and Roger LeRoy Miller, Criminal Justice in Action: The Core
(Wadsworth Publishing 2001) 144.

1 giiy 01, M3IUMsANluYsHIAaITeIWSN) (lnasUTENBuUNSISUNTARUIV AT we YL,
WMy RegIRatding 2546) 3.

1%¢ Federal Rule of Criminal Procedure Rule 41 (b) Search and Seizure “Venue for a Warrant
Application. At the request of a federal law enforcement officer or an attorney for the gsovernment:

(1) a magistrate judge with authority in the district — or if none is reasonably available, a judge

of a state court of record in the district — has authority to issue a warrant to search for and seize a

person or property located within the district”
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1% States v. Santana 427 U.S. 38 (1976).
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139 J Scott Harr and Karen M Hess, Constitutional Law and the Criminal Justice System (2nd edn,
Wadsworth/Thomson Learning 2002) 209.

10 George F Cole (1998330 132) 230.
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192 yale Kamisar, Wayne R LaFave and Jerold H Israel, Basic Criminal Procedure: Cases, Comments

and Questions (6th edn, West Publishing 1986) 301.
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