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ABSTRACT

This study aims to examine the importance of forests, the issue of forest fires, and
the theoretical concept of proportional punishment for the offence to address the problem
of forest fires. It also investigates legal issues related to the definition of forests under Thai
and foreign laws, including a comparative study of the offence of causing a forest fire under
these laws. Additionally, the study explores approaches to amend the offence of causing a
forest fire to align with criminal law regarding property burning and the principle of legal
certainty as a guarantee in criminal law.

The findings indicate that the definition of the term 'forest' under Thai law is broad
and lacks academic principles, leading to problems in law enforcement and imposing undue
burdens on both state and private agencies. The definition of forest' in the Forest Act of B.E.
2484 fails to clearly specify the characteristics and environment necessary for effective forest
management, resulting in policy errors, confusion, and inconsistency. In contrast, foreign laws,
such as those in Germany and the United States (California and Georgia), define 'forest' based
on land coverage, considering areas with tree growth, open or unoccupied areas, forest paths,
firebreaks, forest meadows, grazing lands, timber storage areas, and other areas connected to
the forest ecosystem.

The research regarding forest fires indicated that causing a forest fire is considered a
criminal offense. Under Thai law, a forest fire is not classified as a criminal offense related to
property burning but is specified as an offense under forestry law, characterized as the
destruction of natural resources and the environment. Offenses are differentiated based on
conservation areas versus non-conservation areas, with two types of penalties: imprisonment
and fines. Additional penalties are imposed based on the extent of forest damage, with
increased penalties if the damage meets legal criteria, including both imprisonment and fines.

In foreign countries, such as Germany and the United States (California and Georgia), causing



a forest fire is classified as a criminal offense under the criminal code. In Germany and
California, the criminal penalty for causing a forest fire is solely imprisonment, whereas in
Georgia, the criminal offense includes both imprisonment and fines, like in Thailand.
Therefore, the researcher has proposed guidelines for amending the definition of the
term 'forest' under the Forest Act, the offense of causing a forest fire, and the criminal offence
of forest fire to be in accordance with the criminal law regarding the offence of property
burning and the principles for clarity as follows: (1) The offence of property burning in special
cases under Section 218 shall be amended to include forest as the property that has been
set on fire. This would enhance more preventive measures and protection for the public,
natural resources, and the environment. When a forest is considered property under Section
218, causing a forest fire would become an offense under the Penal Code. (2) Section 4(1),
which currently states that 'forest' is define as a land that has not been acquired by any person
under land law, shall be amended as follows; section 4(1) 'forest' is define as a land that has
not been acquired by any person under land law and must be an area covered by trees or
land with more than 10% of its area covered by trees, including open or unoccupied land and
other areas connected to the forest, and (3) The penalties of imprisonment and fines for forest
fire that causes damage to the public and the general public shall be increased, with the

objective of preventing potential future offence.

Keywords: Forest, Forest Fire, Offence of causing a forest fire, Criminal Offence
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' Bundeswaldgesetz § 2 Wald

(1) Wald im Sinne dieses Gesetzes ist jede mit Forstpflanzen bestockte Grundflache. Als Wald
gelten auch kahlgeschlagene oder verlichtete Grundfldchen, Waldwege, Waldeinteilungs- und
Sicherungsstreifen, Waldbléfen und Lichtungen, Waldwiesen, Wilddsungsplatze, Holzlagerplatze sowie
weitere mit dem Wald verbundene und ihm dienende Flachen.

(2) Kein Wald im Sinne dieses Gesetzes sind

1. Grundflachen auf denen Baumarten mit dem Ziel baldiger Holzentnahme angepflanzt werden
und deren Bestande eine Umtriebszeit von nicht l&@nger als 20 Jahren haben (Kurzumtriebsplantagen),

2. Flachen mit Baumbestand, die gleichzeitic dem Anbau landwirtschaftlicher Produkte dienen
(agroforstliche Nutzung),

3. mit Forstpflanzen bestockte Flachen, die am 6. August 2010 in dem in § 3 Satz 1 der InVeKoS-
Verordnung vom 3. Dezember 2004 (BGBL. | S. 3194), die zuletzt durch Artikel 2 der Verordnung vom 7.
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(3) Sgenunsadwuniuidu o Indullll wezldsuduesaduanasivldiuuszau sudl
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Mai 2010 (eBAnz AT51 2010 V1) geandert worden ist, bezeichneten Flachenidentifizierungssystem als
landwirtschaftliche Flachen erfasst sind, solange deren landwirtschaftliche Nutzung andauert,

4. in der Flur oder im bebauten Gebiet gelegene kleinere Flachen, die mit einzelnen
Baumgruppen, Baumreihen oder mit Hecken bestockt sind oder als Baumschulen verwendet werden, und

5. mit Forstpflanzen bestockte Grundflachen

a) auf Schienenwegen, auch auf solchen in Serviceeinrichtungen, sowie

b) beidseits der Schienenwege in einer Breite von 6,80 Meter, gemessen von der Gleismitte des
auf3en liegenden Gleises, oder, wenn die Schienenwege im Bereich von Bdschungen oder Einschnitten
liegen, bei denen die Boschungsschulter oder der Boschungsfuf3 weiter als 6,80 Meter von der Gleismitte
aus liegt, in einer Breite von der Gleismitte bis zum B&schungsfu3 oder zur Boschungsschulter.

(3) Die Lander kdnnen andere Grundflachen dem Wald zurechnen und Weihnachtsbaum- und

Schmuckreisigkulturen sowie zum Wohnbereich gehérende Parkanlagen vom Waldbegriff ausnehmen
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15 Bundeswaldgesetz § 3 Waldeigentumsarten

(1) Staatswald im Sinne dieses Gesetzes ist Wald, der im Alleineigentum des Bundes, eines
Landes oder einer Anstalt oder Stiftung des 6ffentlichen Rechts steht, sowie Wald im Miteigentum eines
Landes, soweit er nach landesrechtlichen Vorschriften als Staatswald angesehen wird.

(2) Korperschaftswald im Sinne dieses Gesetzes ist Wald, der im Alleineigentum der Gemeinden,
der Gemeindeverbdnde, der Zweckverbdnde sowie sonstiger Kérperschaften des &ffentlichen Rechts
steht; ausgenommen ist der Wald von Religionsgemeinschaften und deren Einrichtungen, sowie von
Realverbénden, Hauberggenossenschaften, Markgenossenschaften, Gehéferschaften und dahnlichen
Gemeinschaften (Gemeinschaftsforsten), soweit er nicht nach landesrechtlichen Vorschriften als
Koérperschaftswald angesehen wird.

(3) Privatwald im Sinne dieses Gesetzes ist Wald, der weder Staatswald noch Kérperschaftswald

' California Penal Code

Section 450 In this chapter, the following terms have the following meanings

(b) "Forest land" means any brush covered land, cut-over land, forest, grasslands, or woods.
" Forest Code of Georgia

Article 2 — Definition of terms

The terms used in this Code shall have the following meanings:

a) forest of Georgia — state, municipal and private forests and the resources thereof;
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b) forest — the area inside a forest boundary covered with forest forming species and other areas
which are an integral part of the forest ecosystem:

b.a) area covered with forest forming species — a minimum area of land of 0.5 hectares and not
less than 10 m in width, which is covered with one or more forest forming woody plant species and
where the tree density is not less than 0.1 per unit area;

b.b) other areas:

b.b.a) areas where forest forming species are temporarily degraded or destroyed as a result of
natural and/or anthropogenic processes;

b.b.b) forest land — an open area of land inside a forest boundary, such as: land used as
grassland or pasture; special purpose land; land that comprises marshes, rocks, and rocky ground located
in a forest or other land not used for afforestation; infrastructure necessary for the implementation of
forestry measures (forest roads, timber yards, landings), etc.

Note: Land outside a forest boundary shall not be considered to be forest, such as: a garden (an
orchard, etc.), a square, a park; a shelterbelt which protects soil from erosion (a wind break belt); land
outside a forest which is used as a short-term alternative for the period of up to 30 years after planting
forest forming species (plantation forest); an arboretum of woody plants, a plantation forest of new year
trees; a plantation forest of woody trees (nuciferous) to yield fruit, and a plantation forest of berries and

fruits;
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Universal Declaration of Human Rights, Article 5 No one shall be subjected to torture or to

cruel, inhuman or degrading treatment or punishment.
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subjected without his free consent to medical or scientific experimentation.”

107 Constitution of The United States, Amendment VIl “Excessive bail shall not be required, nor

excessive fines imposed, nor cruel and unusual punishments inflicted
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Section 220.1. Arson and Related Offenses.

(1) Arson. A person is guilty of arson, a felony of the second degree, if he starts a fire or causes
an explosion with the purpose of:
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B! California Penal Code.

Section 451. A person is guilty of arson when he or she willfully and maliciously sets fire to or
burns or causes to be burned or who aids, counsels, or procures the burning of, any structure, forest land,
or property.

(a) Arson that causes great bodily injury is a felony punishable by imprisonment in the state
prison for five, seven, or nine years.

(b) Arson that causes an inhabited structure or inhabited property to burn is a felony
punishable by imprisonment in the state prison for three, five, or eight years.

(c) Arson of a structure or forest land is a felony punishable by imprisonment in the state
prison for two, four, or six years.

(d) Arson of property is a felony punishable by imprisonment in the state prison for 16 months,
two, or three years. For purposes of this paragraph, arson of property does not include one burning or
causing to be burned his or her own personal property unless there is an intent to defraud or there is
injury to another person or another person’s structure, forest land, or property.

(e) In the case of any person convicted of violating this section while confined in a state prison,
prison road camp, prison forestry camp, or other prison camp or prison farm, or while confined in a
county jail while serving a term of imprisonment for a felony or misdemeanor conviction, any sentence
imposed shall be consecutive to the sentence for which the person was then confined.

Section 452. A person is guilty of unlawfully causing a fire when he recklessly sets fire to or
burns or causes to be burned, any structure, forest land or property.

(c) Unlawfully causing a fire of a structure or forest land is a felony punishable by imprisonment
in the state prison for 16 months, two or three years, or by imprisonment in the county jail for not more

than six months, or by a fine, or by both such imprisonment and fine.
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(d) Unlawfully causing a fire of property is a misdemeanor. For purposes of this paragraph,
unlawfully causing a fire of property does not include one burning or causing to be burned his own

personal property unless there is injury to another person or to another person’s structure, forest land or
property.
% California Penal Code.

Section 451.5 (a) A person who willfully, maliciously, deliberately, with premeditation, and with
intent to cause injury to one or more persons, or to cause damage to property under circumstances likely
to produce injury to one or more persons, or to cause damage to one or more structures or inhabited
dwellings, sets fire to, bumns, or causes to be burned, or aids, counsels, or procures the burning of any
residence, structure, forest land, or property, is guilty of aggravated arson if one or more of the following
ageravating factors exists:

(1) The defendant has been previously convicted of arson on one or more occasions within
the past 10 years.

(2) (A) The fire caused property damage and other losses in excess of eight million three
hundred thousand dollars ($8,300,000).

(B) In calculating the total amount of property damage and other losses under subparagraph
(A), the court shall consider the cost of fire suppression. It is the intent of the Legislature that this
paragraph be reviewed within five years to consider the effects of inflation on the dollar amount stated
herein.

(3) The fire caused damage to, or the destruction of, five or more inhabited structures.

(b) A person who is convicted under subdivision (a) shall be punished by imprisonment in the
state prison for 10 years to life.

(c) A person who is sentenced under subdivision (b) shall not be eligible for release on parole
until 10 calendar years have elapsed.

(d) This section shall remain in effect only until January 1, 2024, and as of that date is

repealed.
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? Official Code of Georgia (0.C.G.A.) Article 3 Arson and Explosives

§§ 16-7-63. Burning of woodlands, brush, fields, or other lands; arson of lands; destruction of or
damage to material or device used in detection or suppression of wildfires; penalties for violations.

(a) It shall be unlawful:

(1) To, with intent to damage, start, cause, or procure another to start or cause a fire in any
woodlands, brush, field, or other lands that are not one’s own and without the permission of the owner

or the lessee having control of such property;
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(2) To burn any brush, field, forest land, campfire, or debris, whether on one’s own land or the
lands of another, without taking the necessary precautions before, during, and after the fire to prevent
the escape of such fire onto the lands of another. The escape of such fire shall be prima-facie evidence
that necessary precautions were not taken;

(3) For any person to cause a fire by discarding any lighted cigarette, cigar, debris, or any other
flaming or smoldering material that may cause a forest fire; or

(4) To destroy or damage any material or device used in the detection or suppression of wildfires.

(b) This Code section shall not apply to fire resulting from the operation of transportation
machinery or equipment used in its normal or accustomed manner.

(c) (1) Any person who violates paragraph (2), (3), or (4) of subsection (a) of this Code section shall
be guilty of a misdemeanor.

(2) Any person who violates paragraph (1) of subsection (a) of this Code section shall be guilty
of arson of lands in the third degree and shall be punished the same as provided by subsection (c) of
Code Section 16-7-62 for arson in the third degree.

(3) Any person whose violation of paragraph (1) of subsection (a) of this Code section results
in a fire that burns more than five acres that are not one’s own shall be guilty of arson of lands in the
second degree and shall be punished the same as provided by subsection (c) of Code Section 16-7-61 for
arson in the second degree.

(4) Any person who violates paragraph (1) of subsection (a) of this Code section under such
circumstances that it was reasonably foreseeable that human life might be endangered shall be guilty of
arson of lands in the first degree and shall be punished the same as provided by subsection (c) of Code
Section 16-7-60 for arson in the first degree.

134 Georgia Code Title 16. Crimes and Offenses § 16-7-62

(c) A person convicted of the offense of arson in the third degree shall be punished by a fine

not to exceed $10,000.00 or by imprisonment for not less than one nor more than five years, or both.
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135 Georgia Code Title 16. Crimes and Offenses § 16-7-61
(c) A person convicted of the offense of arson in the second degree shall be punished by a
fine of not more than $25,000.00 or by imprisonment for not less than one nor more than ten years, or
both.
136 Georgia Code Title 16. Crimes and Offenses § 16-7-60
(c) A person convicted of the offense of arson in the first degree shall be punished by a fine of
not more than $50,000.00 or by imprisonment for not less than one nor more than 20 years, or both.

B7 Ernst J. Cohn, Manual of German Law Volume . (The British Institute 1971) 124.
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1% German Criminal Code.

Section 306 Arson

(1) Whoever sets fire to or by setting fire to them destroys, in whole or in part,
1. buildings or huts,

2. plants or technical facilities, in particular machines,

w

warehouses or stored goods,

4. motor vehicles, railway vehicles, aircraft or watercraft,

5. forests, heaths or moors,

6. agricultural, food or forestry facilities or products

belonging to another incurs a penalty of imprisonment for a term of between one year and 10
years.

(2) In less serious cases, the penalty is imprisonment for a term of between six months and five
years

% German Criminal Code.

Section 306a Aggravated arson

(1) Whoever sets fire to or by setting fire to them destroys, in whole or in part,

1. a building, ship, hut or other premises which serve to accommodate people,

2. a church or other building which serves the practice of religion,

3. premises which serve to temporarily accommodate people, at a time when people are
usually in those premises,

incurs a penalty of imprisonment for a term of at least one year.

(2) Whoever sets fire to an object referred to in section 306 (1) nos. 1 to 6 or destroys it in whole
or in part by setting fire to it, and thereby places another person at risk of damage to health, incurs the
same penalty.

(3) In less serious cases under subsections (1) and (2), the penalty is imprisonment for a term of

between six months and five years.
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"9 German Criminal Code.

Section 306b Especially aggravated arson

1) Whosoever through an offence of arson under section 306 or section 306a causes serious
injury to another person or injury to a large number of people shall be liable to imprisonment of not less
than two years.

(2) The penalty shall be imprisonment of not less than five years if the offender in cases under
section 306a

1. through the offence places another person in danger of death;

2. acts with the intent of facilitating or covering up another offence; or

3. prevents the fire from being extinguished or makes extinguishing the fire more difficult.

141 .
K. Neumann. Loc.cit.

12 German Criminal Code.
Section 306¢ Arson resulting in death
If the offender through an offence of arson under sections 306 to 306b at least by gross

negligence causes the death of another person the penalty shall be imprisonment for life or not less than

ten years.

3 German Criminal Code.

Section 306f Causing fire hazard
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(1) Whosoever, by smoking, by an open fire or light, by throwing away burning or smouldering
objects or otherwise causes the danger that

1. businesses or facilities that are easily in ammable;

2. agricultural or nutrition facilities and businesses in which their products are stored,;

3. forests, heaths or moors; or

4. cultivated fields or easily in ammable agricultural produce stored in fields,

will catch fire shall be liable to imprisonment not exceeding three years or a fine.

(2) Whosoever causes the danger that objects indicated in subsection (1) Nos 1 to 4 above will
catch fire and thereby endangers the life or limb of another person or property of significant value
belonging to another shall incur the same penalty.

(3) Whosoever acts negligently in cases under subsection (1) above or causes the danger
negligently in cases under subsection (2) above shall be liable to imprisonment not exceeding one year or
a fine.

19 sutlel, UseSEnsuld (nsensiamdnennssssuriiuayauingoy 2559).
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emid=488&lang=th> dudiile 14 §uanAw 2559,
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% Bundeswaldgesetz § 2 Wald

(1) Wald im Sinne dieses Gesetzes ist jede mit Forstpflanzen bestockte Grundflache. Als Wald
gelten auch kahlgeschlagene oder verlichtete Grundflachen, Waldwege, Waldeinteilungs- und
Sicherungsstreifen, Waldbléfen und Lichtungen, Waldwiesen, Wilddsungsplatze, Holzlagerplatze sowie
weitere mit dem Wald verbundene und ihm dienende Flachen.

(2) Kein Wald im Sinne dieses Gesetzes sind

1. Grundflachen auf denen Baumarten mit dem Ziel baldiger Holzentnahme angepflanzt
werden und deren Bestdnde eine Umtriebszeit von nicht ldnger als 20 Jahren haben
(Kurzumtriebsplantagen),

2. Flachen mit Baumbestand, die gleichzeitic dem Anbau landwirtschaftlicher Produkte dienen
(agroforstliche Nutzung),

3. mit Forstpflanzen bestockte Flachen, die am 6. August 2010 in dem in § 3 Satz 1 der
InVeKoS-Verordnung vom 3. Dezember 2004 (BGBL. | S. 3194), die zuletzt durch Artikel 2 der Verordnung
vom 7. Mai 2010 (eBAnz AT51 2010 V1) gedndert worden ist, bezeichneten Flachenidentifizierungssystem
als landwirtschaftliche Flachen erfasst sind, solange deren landwirtschaftliche Nutzung andauert,

4.in der Flur oder im bebauten Gebiet gelegene kleinere Flachen, die mit einzelnen
Baumgruppen, Baumreihen oder mit Hecken bestockt sind oder als Baumschulen verwendet werden, und

5. mit Forstpflanzen bestockte Grundflachen

a) auf Schienenwegen, auch auf solchen in Serviceeinrichtungen, sowie

b) beidseits der Schienenwege in einer Breite von 6,80 Meter, gemessen von der Gleismitte
des auflen liegenden Gleises, oder, wenn die Schienenwege im Bereich von B&schungen oder
Einschnittenliegen, bei denen die Bdschungsschulter oder der Boschungsfud weiter als 6,80 Meter von der

Gleismitte aus liegt, in einer Breite von der Gleismitte bis zum Bdschungsfuf3 oder zur Boschungsschulter.
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(3) Die Lander konnen andere Grundflachen dem Wald zurechnen und Weihnachtsbaum- und
Schmuckreisigkulturen sowie zum Wohnbereich gehérende Parkanlagen vom Waldbegriff ausnehmen

% California Penal Code

Section 450 In this chapter, the following terms have the following meanings

(b) "Forest land" means any brush covered land, cut-over land, forest, grasslands, or woods.
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' Forest Code of Georgia

Article 2 — Definition of terms

The terms used in this Code shall have the following meanings:

a) forest of Georgia — state, municipal and private forests and the resources thereof;

b) forest — the area inside a forest boundary covered with forest forming species and other areas
which are an integral part of the forest ecosystem:

b.a) area covered with forest forming species — a minimum area of land of 0.5 hectares and not
less than 10 m in width, which is covered with one or more forest forming woody plant species and
where the tree density is not less than 0.1 per unit area;

b.b) other areas:

b.b.a) areas where forest forming species are temporarily degraded or destroyed as a result of
natural and/or anthropogenic processes;

b.b.b) forest land — an open area of land inside a forest boundary, such as: land used as
grassland or pasture; special purpose land; land that comprises marshes, rocks, and rocky ground located
in a forest or other land not used for afforestation; infrastructure necessary for the implementation of
forestry measures (forest roads, timber yards, landings), etc.

Note: Land outside a forest boundary shall not be considered to be forest, such as: a garden (an
orchard, etc.), a square, a park; a shelterbelt which protects soil from erosion (a wind break belt); land
outside a forest which is used as a short-term alternative for the period of up to 30 years after planting
forest forming species (plantation forest); an arboretum of woody plants, a plantation forest of new year
trees; a plantation forest of woody trees (nuciferous) to yield fruit, and a plantation forest of berries and

fruits;
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