A, &
p % B

g

YDULYAVDIINETNUILAUNT U IARUUULIINLNIIUDUNTENUADAIUIUAY

vasUszna: Anwinsaldiiduuuiliuyanasssunuazidnninau

SUATA 29E5UNA

Werdwusiiludiuniisvasnisfnemamdngnsifaansunitndia
A1913UAAEAT AMZUAAEATUH WUNEIA
UINedugINIVUTNY

Un1sAnen 2565



THE SCOPE OF APPROPRIATE PENALTIES IN CASES OF BRIBERY OF OFFICIALS
AFFECTING THE SECURITY OF THE COUNTRY: A CASE STUDY OF
ORDINARY PEOPLE AND OFFICIALS WHO GIVE BRIBES

TANAPAK VARASUTANAKUL

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws
Department of Law, Pridi Banomyong Faculty of Law
Dhurakij Pundit University
Academic Year 2022



T

»

=

@

i

TuSusesingniinus
AMEIRMARSUIA NuNesr uvInendegsnatnding
Useyardiaransumi e

Wiedneridnus  vssusvednefimunzaunsdldduuudmidnaudunssnurennuiuasuesszine ;
Anwnsalliauuuduyprasssunuazidimidna

unlay SUMA I9dEUNA

A1913 URenans

NI NOVUILDIYALNTBUIUNTLFFTIUNDIY
psEfiUInw e ing 509NENS195609R381 yRtun

TenarsanuvaulneauznssuNSERUIN eI INUSHA?

...... : .Qﬁﬂi.ﬂgﬂ....ﬂﬁzmunﬁmmi

(s94@ns19158 a5.Undlee @Sadin)

o G i ¢l et a a ¢
%ﬂ?.@%‘f‘....T‘.‘gﬂ.?!t.‘f’.’.k‘.’..msumﬁLLazmmiUwﬂsnwnwmuwuﬁ
(594M1@N31915889R%81 YATuN)

........ €° 18 ——muRnnRraesUsa Wl
(ef 'mmamﬂgsé ps.Aume Sautoans)
Fud | Fod XN 7’7



PUDINLANUS YDULIAVD YL AUN T MFUU UL TNUNITUBUNTENUFABAINULUA

vasUszwe: Anwnsalliauvuduyprasssunuasidmiingu

Yorlleu FUNA ITFTUNE

o’d‘ =1 & @ a a o 6
21915871USnW 599MANS1A158 ST YRTUNY
NANgNS UAAFATUIAUDA
Un15Anen 2565

UNANE

"Lun1iLﬁuaﬁﬁ%aqﬁwﬁmmﬂmzﬂﬁumsi’]aqﬁuuazﬂiwﬂsmmsm%mLwiasma (U.u.a.)
wazdrinauanenssunslesiukasusuusunmasaluniasy (.U Faduniieundsuun
Woun lukagysuusIunIsNaTatun1nsy nuIRMATIUU BN WA.2560-W.A.2565 NWULIDY
% al a [} a < o 1 v Y @ = 1
Feassufuanunaasaludiuiunin denasvieulviviutsnnulimansauvednueniudseudsa
AAMUIERIYININTT 144 Lazans) 167 suduundgygifierdunsainsiiduuusedandney 39
muunsns nwlidenndesiunananuladiulunisasinenieeig (Principle of proportionality)
wagngufnisadlnenieengy ludunasunlanawnuuasduydudinisnseyianuinlugudenan

A1INAISANYINUI NSAINISTIAAULUABL 1N NuTY duladdunisnseyinanuiandl
ANwaEIIEKIe JuliownANUEngILLTIIMTNuTINAeITee Usenauiulseuianguuie
agvedlvelulagiu dlddmuaunadnydmsunsdifirduuududmdnnuiendrsnainnsd

Ya @ 1 Y dy Ya [ 1 [~ ya P v
A iiduuuluyanasssuaieenuiagedaian uenaninisliduuusiingd Wunishiduvuiiel
TasunavselominauknunduundusIuIuNIn a519ANULE 8T 8US 0dINANTENUADAIUITUAINTD

U =

Anulaendevestsunaludiiunsgeginduining lneaniludueasygic vilisgdesad

sulszanadunisunuusunsnasalugluuuiainaralaglid il fnsgvihmnuiingiudnan Feens
Tisunisasinvegrununzauniundnaaulddndau (Principle of proportionality) waziiiolw
aonadosfunguinisadinemnaeign lidasfunguinsadnuieutluaununieiiiovuyduds
JuituauasTidnisudladnsnumuuszsanang uuneeg1u1ns 144 Lazuins) 167 lagiinug
Tnwdanligeduuas funlnsuiuliusiunusuaduuuildliiodmdnamu suisimun
unaslnwliniindudmiunsdidmdnaududlfauuusoidminnuieiues Sausnunading

snamnainnstiyanasssualudliduuusedintnau uazlnsanizegndinisimvuaunadingly



0
A0NUNTN FNTUNSUNIT IAAUUUIULNANTENUADAMULUNS DANNUADANEVDIUSLINA WD LALNA

AutalRuLazmzadlunsadnydnseyiANURAlug AN 1N BT U

AENARY: ANEASUNIENURBANLTUAY, WnTnnulrEuuy, Iny

___________ %oaémﬁ%wé

el e
9137158NUsN¥



Thesis Title THE SCOPE OF APPROPRIATE PENALTIES IN CASES OF BRIBERY OF
OFFICIALS AFFECTING THE SECURITY OF THE COUNTRY: A CASE STUDY
OF ORDINARY PEOPLE AND OFFICIALS WHO GIVE BRIBES

Author Tanapak Varasutanakul
Thesis Advisor Associate Professor Achariya Chutinun
Program Master of Laws
Academic Year 2022
ABSTRACT

In collecting statistics for the Office of the National Anti-Corruption Commission
(NACC) and Office of Public Sector Anti-Corruption Commission (PACC), which were
established to address and combat corruption in the public sector, it was found that a large
number of complaints about corruption had been received during the fiscal years 2017-
2022. This reflects the inappropriateness of penalties under Sections 144 and 167 of the
Criminal Code, which deal with cases of bribery of officials, as the penalties imposed do not
conform to the principle of proportionality and the theory of criminal punishment which aim
to retribute or deter the aforementioned wrongful acts.

From the research, it has been found that giving bribes to officials is considered a
serious offense as it involves the officials, and the Thai Criminal Code does not specifically
impose separate penalties for cases where the bribe giver is an official and cases where the
bribe giver is an ordinary person. Moreover, such bribery is intended to obtain significant
benefits in return, which can cause harm or have a broad impact on the stability or security
of the country, particularly in the economic sector, resulting in the state losing revenue due
to combating corruption in this manner unnecessarily. Therefore, the offender should be
appropriately punished according to the principle of proportionality and in line with the
theory of criminal punishment, whether it be the retribution theory of punishment or the
deterrence theory of punishment. It is deemed appropriate to amend the penalty rates
under Sections 144 and 167 of the Criminal Code by increasing the imprisonment penalty
and specifying a variable fine corresponding to the amount of bribe given to the official.

Additionally, heavier penalties should be imposed in cases where the official is the one who



U

give the bribes themselves and should be separated from cases where ordinary people give
bribes to officials. Furthermore, severe penalties should be specified in cases where the act
of offering bribes has an impact on the security or safety of the country, in order to ensure

clarity and appropriateness in punishing offenders of the aforementioned offense.

Keywords: Offense affecting the security, Officials who give bribes, Penalty
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¥ French Penal Code Article 131-1

The criminal penalties incurred by natural persons are:

1. Criminal imprisonment or life imprisonment;

2. criminal imprisonment or criminal detention for a maximum of thirty years;
3. criminal imprisonment or criminal detention for a maximum of twenty years;
4. criminal imprisonment or criminal detention for a maximum of fifteen years.

The duration of criminal imprisonment or temporary criminal detention is at least ten years.
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8 French Penal Code Article 131-3

The correctional penalties incurred by natural persons are:

1.

Imprisonment; this imprisonment may be subject to a suspended sentence, suspended

probation or adjustment in accordance with the provisions of Chapter Il of this Title;

2.

3
il
5.
6
7
8

House arrest under electronic surveillance;

. Community service;

. The fine;

The day-fine;

. Internship penalties;
. The penalties depriving or restricting rights provided for in article 131-6 ;

. Sanction-reparation.

These penalties are not exclusive of the additional penalties provided for in article 131-10 .
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8 French Penal Code Article 433-1

Is punished by ten years' imprisonment and a fine of €1,000,000, the amount of which may be
increased to double the proceeds of the offence, the fact, by anyone, of proposing without right, at any
time, directly or indirectly, offers, promises, donations, gifts or benefits of any kind to a person holding
public authority, charged with a public service mission or vested with a public elected office, for
themselves or for others:

1 Either so that it performs or refrains from performing, or because it has performed or refrained
from performing, an act of its function, its mission or its mandate, or facilitated by its function, mission or
mandate;

2 Either so that it abuses, or because it has abused, its real or supposed influence with a view to
obtaining from an authority or a public administration distinctions, jobs, contracts or any other decision
favorable.

The same penalties apply to assigning to a person holding public authority, charged with a public
service mission or vested with a public elective mandate who solicits without right, at any time, directly
or indirectly, offers , promises, gifts, gifts or advantages of any kind, for itself or for others, to accomplish
or to have accomplished, to abstain or to have abstained from accomplishing an act mentioned in 1° or
to misuse or having abused his influence under the conditions mentioned in 2°.

The fine is increased to €2,000,000 or, if it exceeds this amount, to twice the proceeds of the

offence, when the offenses provided for in this article are committed in an organized gang.
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1. Inwdsems®in aunses1vUyaAdnnieoseynssy a.e. 1961 (Crimes Act 1961)
191 3 (1) (a) nwdsemns¥in Idgnenianluiui 26 Sunau 1989%
2. Wnwdan munsesdyaRdimes1vyInssy a.e. 1961 11931 17% lanmvundn
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8 Crimes Act 1961 Death repealed, on 26 December 1989, pursuant to section 3 (1) (a) of the
Abolition of the Death Penalty Act 1989.

% Crimes Act 1961 Imprisonment

Section 17

No sentence of solitary confinement to be passed

(1) No offender shall be sentenced to solitary confinement.

(2) Every reference in any enactment to solitary confinement, or to imprisonment in solitary
confinement, shall hereafter be construed as a reference to imprisonment.

(3) Nothing in this section shall be construed to limit or affect any of the provisions of the

Corrections Act 2004, or of any regulations thereunder, in respect of offences against discipline.
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% Crimes Act 1961 Putting under bond repealed, on 1 October 1985, by section 3 of the Crimes
Amendment Act (No 2) 1985.

°1 Crimes Act 1961 Fine

Section 19

Enforcement of fines by High Court ...

(1) If the High Court imposes 1 or more fines, Part 3 of the Summary Proceedings Act 1957
applies to the fine or fines, subject to any necessary modifications and subject to the modifications in
subsections (2) to (5).

(2) Without limiting the actions that the High Court may take under Part 3 of the Summary
Proceedings Act 1957 in relation to the fine or fines, the High Court may make any orders that it thinks fit,

including a charging order or sale order in relation to the offender’s real property.
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%2 Crimes Act 1961 Section 19...

(3) To avoid doubt, section 88A of the Summary Proceedings Act 1957 does not apply if the High
Court makes, in accordance with subsection (2), a charging order or sale order in relation to real property.

(4) If an offender is sentenced by the High Court to community work, community detention, or
home detention under section 88 AE (1) of the Summary Proceedings Act 1957 or is imprisoned under a
warrant of commitment issued under that section,—

(a) section 89 (2) and (3) of the Summary Proceedings Act 1957 apply with any necessary
modifications as if—

(i) the references in those subsections to a District Court Judge were references to a High Court
Judge; and

(i)) the reference to the High Court was a reference to the Court of Appeal; and

(b) sections 244 and 250 of the Criminal Procedure Act 2011 and any other relevant provisions of
that Act relating to appeals against sentence apply with any necessary modifications.

(5) Despite section 90 of the Summary Proceedings Act 1957, the period of imprisonment that the
High Court may impose on the offender for the non-payment of 1 or more fines must not exceed, for

each fine, the lesser of—
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*> Crimes Act 1961 Section 19...

(a) the maximum term of imprisonment to which the offender was liable on the conviction; or

(b) a period of 2 years

(6) If the High Court enforces 1 or more fines under this section, the court may, at the same time,
enforce any outstanding fine or fines imposed on the offender by the District Court.

(7) For the purposes of subsection (6), the outstanding fine or fines imposed by the District Court
must be treated as if the fine or fines were imposed by the High Court and, in accordance with subsection
(1), Part 3 of the Summary Proceedings Act 1957 applies to the fine or fines, subject to—

(a) any necessary modifications; and

(b) the modifications in subsections (2) and (4), but not the modification in subsection (5), if the
outstanding fine or fines were imposed in the District Court.

(8) A Registrar of the District Court or of the High Court may exercise any jurisdiction and powers
conferred on a Registrar of the District Court by Part 3 of the Summary Proceedings Act 1957 in respect of
the fine or fines imposed by the High Court to which, under subsection (1), that Part applies.

(9) A bailiff of the District Court may exercise any jurisdiction and powers conferred on a bailiff of
the District Court by Part 3 of the Summary Proceedings Act 1957 in respect of the fine or fines imposed
by the High Court to which, under subsection (1), that Part applies.
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 Crimes Act 1961 Section 19...

(10) The amount of the fee payable if default is made in the payment of 1 or more fines
imposed by the High Court to which, under subsection (1), Part 3 of the Summary Proceedings Act 1957
applies is the same as that prescribed by regulations, made under the Summary Proceedings Act 1957, in
respect of enforcement action taken under that Act to enforce the fine or fines.

(11) To avoid doubt, sections 92A to 92| of the Summary Proceedings Act 1957 apply, subject to
any necessary modifications, to any fine or fines imposed by the High Court, and accordingly, the chief
executive of the Ministry of Justice
may, among other things authorised by those sections, disclose information about default balances
relating to such fine or fines in accordance with those sections.

(12) For the purposes of this section, and subject to subsection (4), any reference in Part 3 of the
Summary Proceedings Act 1957 to—

(a) a court is, unless the context otherwise requires, taken to be a reference to the High Court;
and

(b) a District Court Judge is, unless the context otherwise requires, taken to be a reference to a
High Court Judge; and

(0) a Registrar is, unless the context otherwise requires, taken to be a reference to a Registrar of
the High Court or of the District Court and includes a Deputy Registrar.

(13) In this section, fine has the meaning given to it in section 79 of the Summary Proceedings Act
1957.

% Crimes Act 1961 Section 99 Interpretation
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In this Part, unless the context otherwise requires,—

bribe means any money, valuable consideration, office, or employment, or any benefit, whether
direct or indirect

% Crimes Act 1961 Section 101

Bribery of judicial officer, etc

(1) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives or
offers or agrees to give any bribe to any person with intent to influence any judicial officer in respect of
any act or omission by him or her in his or her judicial capacity.

(2) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives or
offers or agrees to give any bribe to any person with intent to influence any judicial officer or any Registrar
or Deputy Registrar of any court in respect of any act or omission by him or her in his or her official
capacity, not being an act or omission to which subsection (1) applies.

°T Crimes Act 1961 Section 99 Interpretation

In this Part, unless the context otherwise requires,—

judicial officer means a Judge of any court, or a District Court Judge, Coroner, Justice of the
Peace, or Community Magistrate, or any other person holding any judicial office, or any person who is a

member of any tribunal authorised by law to take evidence on oath.
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% Crimes Act 1961 Section 102

Corruption and bribery of Minister of the Crown

(2) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives or
offers or agrees to give any bribe to any person with intent to influence any Minister of the Crown or
member of the Executive Council in respect of any act or omission by him or her in his or her capacity as
a Minister or member of the Executive Council.

% Crimes Act 1961 Section 103

Corruption and bribery of member of Parliament
(2) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives or offers or
agrees to give any bribe to any person with intent to influence any member of Parliament in respect of
any act or omission by him or her in his or her capacity as a member of Parliament

1% Crimes Act 1961 Section 104

Corruption and bribery of law enforcement officer
(2) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives or offers or
agrees to give any bribe to any person with intent to influence any law enforcement officer in respect of

any act or omission by him or her in his or her official capacity.
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11 Crimes Act 1961 Section 99 Interpretation

In this Part, unless the context otherwise requires,—

law enforcement officer means any constable, or any person employed in the detection or
prosecution or punishment of offenders

192 Crimes Act 1961 Section 105

Corruption and bribery of official
(2) Every one is liable to imprisonment for a term not exceeding 7 years who corruptly gives or offers or
agrees to give any bribe to any person with intent to influence any official in respect of any act or
omission by him or her in his or her official capacity.

1% Crimes Act 1961 Section 99 Interpretation

In this Part, unless the context otherwise requires,—

official means any person in the service of the Sovereign in right of New Zealand (whether that
service is honorary or not, and whether it is within or outside New Zealand), or any member or employee
of any local authority or public body, or any person employed in the education service within the

meaning of the State Sector Act 1988.



43

Auuuguuuunils wananil msvinalinenisdiewienisnaaludnvuzangg envdioldindunis
Tduuu mndunsnsgvilaednawiiaggelayanaviodnidnau inssinisnasavseluseda
naUWNU dmTunsnsevinmaseie’®

va | v = a

satlazituledn anunszsvdnafdmeeivginssy a.d. 1961 lassyfsanuiagiuli
auvwdmdnouliidunisiens lneduundunsdiyaeamilvlaliduvuserdninanululszam
! [y 14 ! 14 o/ (% a0 v a
199 dulaun 19N ENMUAAINIT AINNINTT 101 (1) (2) STUUATIINITNTENTINTEUNINERTE
AUNBNANWIEUIMNT AuNINT1 102 (2) aunTnigant auu1ns 103 (2) Wi gdsduldngmane
AN 104 (2) wazdmEnauialy auuinsy 105 (2) Fudunisliduuuludnuaziiegalali
Windnanuusazssiandanan ujivseast Jumsujifnuninlaeyase lnedmungnsilng

Y1 a v oA v o 1a 2
Liguifigniu Ao dessziadnednnlifiugnd

3.3 #15715U5FUsEVIvUIU
Ussinaiunseansnsussussyivudutu Aflssuungrunednguuuunilsduuansisesnly
nafe a1s15sgUsEEIsuINIEldssvUngrunedenuilen (socialist law) lagaubneIgy1g1u

Y va

1997093 UTY anuUe el lﬂuﬂgwmEJmﬁywaamﬁﬁm%’gﬂimwu%u (Criminal Law of the
People’s Republic of China) Av1uRngruliauuudndnauignUydalilunguuiedingi
Wiy ngrunevesduina il lnesuiefsseinnvednennaegisasanuian sl iduuwan

nInU duazlaveneausanalul

3.3.1 Usglnnuadnunieeng
ﬂgwmEjmzyjlsuamawm%’gﬂiwwu%u (Criminal Law of the People’s Republic
of China) lﬁu,u'agﬂwaaamiaﬂwwmamtmaaﬂL*fJu 2 JULUU A1UNIRT) 32! Ar9und1 A9

adlnwiunvadu nsadlnunan wag nsadlnwiuL@y

1% DLA Piper, ‘New Zealand - Global bribery offenses guide’ (DLA Piper, 11 January 2022)
<https://shorturl.asia/C2tSX> accessed 10 February 2023.
1% Criminal Law of the People’s Republic of China Article 32

Punishments are divided into principal punishments and supplementary punishments.
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1% Criminal Law of the People’s Republic of China Article 33
The types of principal punishments are:
(1) control;
(2) Criminal detention;
(3) fixed-term imprisonment;
(4) life imprisonment; and
(5) The death penalty.
19 Criminal Law of the People’s Republic of China Article 34
The types of supplementary punishments are:
(1) Fines;
(2) Deprivation of political rights; and
(3) Confiscation of property.
Supplementary punishments may also be applied independently.
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1% Criminal Law of the People’s Republic of China Article 389

Whoever, for the purpose of securing illegitimate benefits, gives money or property to a State
functionary shall be guilty of offering bribes.

Whoever, in economic activities, violates State regulations by giving a relatively large amount of
money or property to a State functionary or by giving him rebates or service charges of various
descriptions shall be regarded as guilty of offering bribes and punished for it.

Any person who offers money or property to a State functionary through extortion but gains no
illegitimate benefits shall not be regarded as offering bribes.

1% Criminal Law of the People’s Republic of China Article 390

Whoever commits the crime of offering bribes shall be sentenced to fixed-term imprisonment of
not more than five years or criminal detention; whoever offers bribes to secure illegitimate benefits, if the
circumstances are serious or if heavy losses are caused to the interests of the State, shall be sentenced
to fixed-term imprisonment of not less than five years but not more than 10 years; if the circumstances
are especially serious, he shall be sentenced to fixed-term imprisonment of not less than 10 years or life
imprisonment and may also be sentenced to confiscation of property .

Any briber who, before he is investigated for criminal responsibility, voluntarily confesses his act

of offering bribes may be given a mitigated punishment or exempted from punishment.
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19 Criminal Law of the People’s Republic of China Article 391

Whoever, for the purpose of securing illegitimate benefits, gives money or property to a State
organ, State-owned company, enterprise, institution or people's organization or, in economic activities,
violates State regulations by giving rebates or service charges of various descriptions shall be sentenced to
fixed-term imprisonment of not more than three years or criminal detention.

Where a unit commits the crime mentioned in the preceding paragraph, it shall be fined, and the
persons who are directly in charge and the other persons who are directly responsible for the offence
shall be punished in accordance with the provisions of the preceding paragraph.

" Criminal Law of the People’s Republic of China Article 392

Whoever introduces a bribe to a State functionary, if the circumstances are serious, shall be
sentenced to fixed-term imprisonment of not more than three years or criminal detention.

Any person who introduces a bribe but voluntarily confesses the act before he is investigated for
criminal responsibility may be given a mitigated punishment or exempted from punishment.

2 DLA Piper, ‘China - Global bribery offenses guide’ (DLA Piper, 11 January 2022)
<https://shorturl.asia/ZoLUb> accessed 15 February 2023.
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MERITEYINTIH A.A. 1961 (Crimes Act 1961) laglnwdsemsdinlagnandn aunsesivdayaid
e INTIH A.A. 1961 (Crimes Act 1961) 119151 3 (1) () ™ FdldonidninuusemsTialuiui

va 1 Y

26 $urnAY 1989 wna Nt wazsESygRidseyInTIy AA. 1961 deldoniEninunisg
Forwun WeTuil 1 gana A.A. 1985 MamnAs 3 wimszswiyaRudlufudsevgyinssy @y
71 2) p.A. 1985 AundeUszvvednemienny sulaun Inwian waslnwuiuld

(@) a15150usgUsTU YUY

P dsyanangviingengyn 11957 18 (1W9e55n 124).

2 French Penal Code Article 131-3 (1%49350 85).

%3 French Penal Code Article 131-1 (1399330 84).

3% Crimes Act 1961 Death repealed, on 26 December 1989, pursuant to section 3 (1) (a) of the
Abolition of the Death Penalty Act 1989.

1% Crimes Act 1961 Putting under bond repealed, on 1 October 1985, by section 3 of the Crimes
Amendment Act (No 2) 1985.
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(2) ansnsausge e

mmﬂizmaﬂammEszywmtym%’qLﬁa (French Penal Code) 110151 433-1' lanuun

a wa

UszanvasdninaugFuauuuld loun Wmdnew (nidnauiieunases visguiianudie
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(3) Ussinailiduaue

Wz UU Y QYRI19I891%Y1NTTU A.A. 1961 (Crimes Act 1961) é’uﬁluﬂgwmaﬁﬁmum
AruRnsenguesUssmaiafuaudiy TdfvuauenUssinnvaadmtneugulugauoulily
MA1811951 NE1IAR 1IN 1010 Taua 1@ mdnaunainis wagd1senisena (311a) 1nsa 102

(2" AN SFUUATIINIINTENTNNTBUMNERTE wazauTnanieusms ¥ ms 103 (2™ lauwn
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