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ABSTRACT

The indictment in a criminal case is an accuse of a person who was accused of a
criminal offense in any circumstance. The explaination sued the accuser is particularly important
because it begins to bring the case to court. The good explanation must be clearly explained to
defandants, so the defendant will fully fight the case. However, lacking of an indictment could
happen at anytime, from the time of the prooving a dossier, drafting of the dossier, the final
printed of dossier, even though it was a review before bringing a dossier to court. When an error
of defective indictment occurs, the law have a solution in this case. In the same time, it should be
careful to give fairness to the accused as well

In the present time, the additional corrections in criminal case under the Code of
Criminal Procedure, Article 164 of the offenses or in detail was rejected by the court. Although
there is a reasonable amendment to the indictment. Comparing the judgment in many similar
criminal cases, it can be seen that the court has been ordered differently. Therefore, there is no
clear criteria. The court has the discretion to allow or not allow the amended indictment. In the
case of the indictment of defandant has printed the wrong date, the defandant can ask for
correcting in detail. But the court may order to dismiss the case. This may not be fair to either
party. Currently, the correction is still a problem . In order to resolve such problems, it should
show the main evidence to the case to known the scope of the court's adjudications. If there is a
correction of amended complaint and it was not affected the matter of the case, the court will
allow to add that correction in that indictment.Do not make changes to the object of the case.
Courts have a duty to consider all possible in the indictment

This thesis will study the issue in detail and to seek the criteria used to diagnose the

problem corrected indictment in a criminal case. It will be used as a result of the diagnosis which



can be used is the same approach. The main subject matter of the case law may be the solution of

problems in the amended indictment in the criminal case.
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held, and defence counsel shall be indicated. If witnesses are designated, their place of residence or
whereabouts shall be indicated, whereby indication of the full address shall not be required. In the cases
referred to in Section 68 subsection (1), second sentence, and subsection (2), first sentence, indication of the
name of the witness shall be sufficient. Where a witness is mentioned whose identity is not to be revealed either
wholly or in part, this fact shall be indicated; the same shall apply mutatis mutandis to the confidentiality of the
witness’s place of residence or whereabouts.

(2) The bill of indictment shall also set out the relevant results of the investigation. This may be
dispensed with if the charges are preferred before the criminal court judge.

" Horst Niebler, The American series of foreign penal codes The German code of Criminal
Procedure, (New York: New York University, 1965), p. 106.

® warlSaal inSenau, 8190 15905507 9, 1. 35.

» iiedn.

9o,
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* John H Langbein, American case book series: Comparative Criminal Procedure: Germany,
(St Paul Minn: West Publishing & Co Ltd., 1977), p. 10.

? rule 23.8 applies

When making an application to amend a statement of case, the applicant should file with the court:

(1) the application notice, and

(2) a copy of the statement of case with the proposed amendments.

* Where permission to amend has been given, the applicant should within 14 days of the date of the
order, or within such other period as the court may direct, file with the court the amended statement of case.

* PRACTICE DIRECTION 17-AMENDMENTS TO STATEMENTS OF CASE fufu
Lﬁﬂ’iﬂ‘ﬁ 30 TUAY 2560, 1N http://www justice.gov.uk/courts/procedure-rules/civil/rules/part17/pd_part17

* Rule 7. The Indictment and the Information,

(e) Amending an Information. Unless an additional or different offense is charged or a substantial
right of the defendant is prejudiced, the court may permit an information to be amended at any time before the

verdict or finding.
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* Criminal Procedure Rule 4

(d) Amendment. Upon his own motion or the written motion of either party, a judge may allow
amendment of the form of a complaint or indictment if such amendment would not prejudice the defendant or
the Commonwealth.

*” As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 30, 1979, eff.
Aug. 1, 1979; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 29, 2002, eff. Dec. I,
2002; Pub. L. 108-21, title VI, §610(b), Apr. 30, 2003, 117 Stat. 692; Mar. 26, 2009, eff. Dec. 1, 2009.

*G.L.c. 277, § 17, Commonwealth v. Palladino, 358 Mass. 28 (1970).

* Commonwealth v. Soule, 6 Mass.App.Ct. 973 (1979) (Rescript). Accord Commonwealth v. Burke,
339 Mass. 521, 523, 159 N.E.2d 856, 77 A.L.R.2d 451 (1959); Commonwealth v. Gill, 5 Mass.App.Ct. 337 (1977).

* Criminal Procedure Rule 4: Form and Contents of Complaint or Indictment; Amendment

(Applicable to District Court and Superior Court)
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*' Commonwealth v. Gallo, 2 Mass.App.Ct. 636 (1974).

* Commonwealth v. Snow, 269 Mass. 598 , 603, 169 N.E. 542, 68 A.L.R. 920 (1930).

* Commonwealth v. Jervis, 368 Mass. 638 , 643-44 (1975). 8¢ Commonwealth v. Grasso, 375
Mass. 138 (1978) Commonwealth v. Sitko, 372 Mass. 305 (1977)., i8¢ Commonwealth v. Benjamin, 358
Mass. 672, 679 (1971). a2 Commonwealth v. Ohanian, 6 Mass.App.Ct. 965 (1979).

“ § 19.2-231 Amendment of indictment, presentment or information.
If there be any defect in form in any indictment, presentment or information, or if there shall appear to be any
variance between the allegations therein and the evidence offered in proof thereof, the court may permit
amendment of such indictment, presentment or information, at any time before the jury returns a verdict or the
court finds the accused guilty or not guilty, provided the amendment does not change the nature or character of
the offense charged. After any such amendment the accused shall be arraigned on the indictment, presentment
or information as amended, and shall be allowed to plead anew thereto, if he so desires, and the trial shall
proceed as if no amendment had been made; but if the court finds that such amendment operates as a surprise to
the accused, he shall be entitled, upon request, to a continuance of the case for a reasonable time. ANGRIAY
Code of Virginia, Table of Contents, Title 19.2. Criminal Procedure , Chapter 14. Presentments, Indictments

and Informations, § 19.2-231. Amendment of indictment, presentment or information.
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* State v. Davis, Slip Opinion No. 2008-Ohio-4537.

* Criminal Rule Bars Amended Indictment When Change Alters Penalty or Degree of Charged
Crime, Fuduilefui 17 Funaw 2560, 910
https://www.sconet.state.oh.us/PIO/summaries/2008/0916/071039.asp

“ State v. Davis, Slip Opinion No. 2008-Ohio-4537.

* Ohio Criminal Rule 7(D), which bars any amendment that changes “the name or identity” of a
crime for which a defendant was indicted by a grand jury. The 4th District also held that, because the trial
court’s error violated Davis’ substantial constitutional right to grand jury review, it qualified as “plain error”
that must be reversed on appeal even though the defendant did not object to the amended indictment before or

during his trial.


https://www.sconet.state.oh.us/PIO/summaries/2008/0916/071039.asp,%20เมื่อ
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* the severity of the offense is dependent upon the type of drug involved,’ and in particular, that
possession of certain controlled substances merits a charge of aggravated trafficking, while possession of others
merits a charge of trafficking in drugs, a lesser offense. Following these statements, we concluded that an
amendment to specify the type of drugs involved was improper: ‘Under this analysis, it is evident that R.C.
2925.03 sets forth more than one criminal offense with the identity of each being determined by the type of
controlled substance involved.” (Emphasis added.) Amendment was improper because changing the type of
drug involved would ‘change the very severity of the offense charged.’”

* Crim.R. 7(D) does not permit the amendment of an indictment when the amendment changes the
penalty or degree of the charged offense; amending the indictment to change the penalty or degree changes the
identity of the offense. In the present case, the amendment significantly increased the quantity of drugs alleged
to have been sold. The amendment thereby changed the degree of the offense to a second-degree felony from a
fourth-degree felony and altered the potential penalties as well. The amendment is therefore not permitted by
Crim.R. 7(D).”

*' Pursuant to Crim.R. 52(B), “[p]lain errors or defects affecting substantial rights may be noticed
although they were not brought to the attention of the court.’ ... Under Article I, Section 10 of the Ohio
Constitution, ‘no person shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indictment of a grand jury.” If a court were permitted to amend an indictment to increase the
penalty or degree of the offense, the court would be able to ‘convict the accused on a charge essentially
different from that found by the grand jury.’ ... The error in this case thus clearly affected substantial rights and
produced an outcome that would have been otherwise but for the error. It is also necessary to correct the error in
order to prevent a manifest miscarriage of justice. We therefore hold that the court of appeals was correct to
hold that the error in this case was plain error.”

* the criminal rule addressing amended indictments. “As set forth in Crim.R. 7(D), a trial court may
amend an indictment ‘provided no change is made in the name or identity of the crime charged.” The Rule does
not, however, specify that the identity of an offense includes its severity or penalty. In my view, the ‘identity’ of
the crime refers to its statutory definition, not its penalty,” wrote Justice O’Donnell. Because the amended

indictment in this case did not charge Davis with a different statutory offense, but merely with a heightened
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level of the same offense charged in the original indictment, Justice O’Donnell indicated that the trial court
properly permitted amendment of the indictment, especially in the absence of any objection. #1911 Criminal
Rule Bars Amended Indictment When Change Alters Penalty or Degree of Charged Crime, FuAUNN
https://www.sconet.state.oh.us/PIO/summaries/2008/0916/071039.asp, gﬁa’i’uﬁ 17 5UAN 2560

= g3an3 a3 Tsouiand, “%umu“lumsﬁuﬁuﬂﬁamJummﬂgwmﬁ%ﬁmmwmmmfm
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