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ABSTRACT

At the moment, the crucial step towards reaching the judgment for any criminal offense
committed has presented itself and dared any person concerned to overcome since there has neither
distinguishable criterion nor unity pertaining to the aforementioned subject in Thailand. For one reason
or another, it can be said that this obstacle has come a long way in the years past with regard to the
differences in the process of explanation and the process of legal application. To put it another way,
the dissimilarity and variant ways in explaining and applying law as mentioned above are consequence
of the distinct way of interpreting and applying the provision of law between countries based on civil
law system and common law system and unfortunately, the particular way of interpreting and
presenting legal concept of individual. Consequently, these difficulties come out with neither
conformity nor unity of the higher-order thinking process concerning legal study and the hearing and
finding of court judgment in criminal justice.

Mainly three issues are put under consideration in this research. First, to contribute a
systematic method for effectiveness and efficiency in determining what constitutes criminal offences.
Second, to provide apprehensive, concise and circumspect techniques of legal reasoning and legal
argument. Third, to extend apprehensible criterion which a judgment can be based associated with the
unity of theory and practice. These objectives are time-related to achieve a certain task, and are the
measurable outcomes of activities undertaken to successfully and efficiently achieve goal. To put it
another way, the researcher accomplished her goal effectively by means of introducing the structure of

crime which can be established under Thai law in pursuant of being criterion for proof which is a step



by step, intuitively motivated yet precise development leading to a natural discovery of results of
whether the violation of salient social norms which is regularly complied with is criminal offense.
Taking into consideration, the research process from the initial purpose of the project
through data gathering and critical analysis to final conclusions and actions arising out of the research
has prosperously accomplished several objectives. One of the foremost accomplishment is to
demonstrates a comprehensive understanding about the criteria of determining what constitutes
criminal offences from past to present. The research study has accomplished the aforementioned
objective by presenting the introduction of not only concepts and practice associated with criminal law
but also historical background of the criminal law in Thailand prior to the promulgation of the Penal
Code of Siam R.S. 127, through during the enforcement of the Penal Code of Siam R.S. 127 and later
on which the Penal Code of Siam R.S. 127 had been repealed and the present penal code, the Penal
Code (B.E. 2499) has been promulgated. Besides, another achievement of this research has also shown
its prominent after the critical evaluation and analysis had been performed, the research has uncovered
that there has a variation in method for determining what constitutes criminal offences consequently,
no unity with regard to the said method has been formed. In addition, this research also indicates that
the concept of German law has significantly influenced the concept of Thai law aside from the
association between the laws of two countries. Therefore, thereafter the study research had been
conducted after consideration; it brings forth the successful conclusion which should be taken into
consideration that is the German structure of crime can definitely be the consensus and non-adversarial
model to Thai structure of crime. The research hypothesis is supported with the assistance of studying,
reviewing and undertaking research to explore many preponderance considerations, these are, first
concept and theory contributed to the significant consequence, the development of the German
structure of crime, second, the significant substance prescribed in the aforesaid structure of crime,
third, the procedure being conducive to the establishment of the German structure of crime, forth, the
juristic method and its application. As a consequence, the research has been advanced further to the
achievement by means of evaluating, analyzing and comparing the significant aspects to the provision
of law under the Thai Penal Code considering the present circumstances concerning legal concept
under Thai criminal law. These crucial but constructive tasks had been carried through in favor of
observing, ascertaining and accomplishing the fulfillment of many challenges having chosen to

present themselves in variant ways but still in need of being concluded; first, whether there has any



procedure or criterion being conducive to the establishment of the structure of crime has been
explicitly and correspondingly constituted and second, whether or not any obstacle in legal study and
the finding of judgment has been extended on account of neither comprehensibility nor unity in
explaining the structure of crime.

This research process had employed every means of effective strategy taking into account
the efficiently locating and gathering data, attentively evaluating and comparing information then
critically analyzing information, last but not least, the ample time spending to refine and sharpen
the goal is also allowed. The consequences of the achieving success in this study now backs
up the conclusions long attributed to the goal achievement in this research and are definitely not more
far-reaching. To highlight research accomplishment, on completion of the study, it offers a rewarding
and exciting conclusion, by way of explanation; it constitutes the understanding in the basis of
criminal law concept which will unquestionably strengthen the higher-order thinking process
concerning legal study and contribute a systematic method for effectiveness and efficiency
in determining what constitutes criminal offences. Furthermore, the structure of crime will be
established under the law of Thailand in order to be the specific criterion assisting the studying and
understanding in the objective of the law and the criminal law provision itself. Besides, this structure
of crime constituted will present its universal, systematic, orderly and rational aspect and reward not
only jurist but also any applicant the deep-level comprehension in fundamental criminal law concept
and how to determine what constitutes criminal offences. Upon the deep-level perception in the
objective of the criminal law and the guarantees in criminal law representing in every substance of the
structure of crime, not only jurist but also any applicant will acquire sound judgment to act according
to the law. One further inference is worth bringing out explicitly here, namely that establishing the
structure of crime will assure that Thai criminal law will doubtlessly be the guarantees to the right and
freedom of Thai citizen. In conclusion, the research has prosperously accomplished its goal, strictly
speaking, introducing the structure of crime which can be established under Thai law in pursuant of
being criterion for proof. Last in sequence, but not last in importance the aforementioned structure of
crime will harmoniously and cooperatively correspond with Thai Penal Code and its juristic method
thenceforth this harmoniously correspondence would uphold the true value of justice accurately and

at the right time.
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3§ 242 Diebstahl StGB (ANUAATIUAINTNE)
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(2) Der Versuch ist strafbar.(M3Wg181ATLINANNAAGDNA01 1851 TNny)
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Welzel, H. (1969). Das Deutsche Strafrecht. p. 4. (Rechtsgut ist ein Lebensgut der Allgemeinheit

oder des Einzelnen, das wegen seiner sozialen Bedeutung rechtlich geschiitzt wird.)
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§ 12 StGB Verbrechen und Vergehen

(1) Verbrechen sind rechtswidrige Taten, die im Mindestmall mit Freiheitsstrafe von einem Jahr
oder dariiber bedroht sind.

(2) Vergehen sind rechtswidrige Taten, die im MindestmaB mit einer geringeren Freiheitsstrafe

oder die mit Geldstrafe bedroht sind...
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MM 4.1 MIUAAWIATMITIAUN DY INNITTNIANY eI BRI (SIGB)"

Hauptstrafen - Freiheitsstrafe (§§ 38. 39)
lebenslang, zeitig oder Strafaussetzung zur
Bewdhrung

- Geldstrafe (§§ 40 — 43)
in Tagessatzen

Nebenstrafen - Fahrverbot (§ 44)
nur bej gleichzeitiger Verurteilung zu einer
Hauptstrafe zu verhdngen

MaRregeln der Besserung und Sicherung - psychiatrisches Krankenhaus (§ 63)

- Entziehungsanstalt (§ 64)

- Sicherungsverwahrung (§ 66)

- Fuhrungsaufsicht (§5 68 — 68 g)

- Entziehung der Fahrerlaubnis (§§ 69 — 69 b)
- Berufsverbot (§§ 70 — 70 b)

Nebenfolgen schuldabhangig - Aberkennung der Amtsfahigkeit
(§§ 45 — 45 b)

- Verwarnung mit Strafvorbehalt
(§§ 59 —59 )

- Gewinnverfall (§§ 73 — 73 e)

schuldunabhangig - Entziehung von Tatwerkzeugen

(§§ 74 — 76 a)
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§ 61 StGB Malregeln der Besserung und Sicherung sind
1. die Unterbringung in einem psychiatrischen Krankenhaus,
2. die Unterbringung in einer Entziehungsanstalt,
3. die Unterbringung in der Sicherungsverwahrung,
4. die Fiihrungsaufsicht,
5. die Entziehung der Fahrerlaubnis,

6. das Berufsverbot.
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Art. 102 GG [Abolition of capital punishment] Capital punishment is abolished. [Die Todesstrafe
ist abgeschaftt.]
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3

condition of being against the law and right” = Wrongfulness, Schuld means “ guilt with its overtons of

accountability and moral responsibility” = Culpability)
182

Creifelds, C. (1994). Rechtsworterbuch. C.H.Beck. p.1132.
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Table 2: (Post-)Finalist Structure of the Crime
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result/consequence Intent/dolus (Forsatz)

causafion as minimum requirement
of (objective) imputation

II. Wrongfulness (Rechiswidrigkeir)

objective situation and act of justification
subjective element of justification

ITI. Culpability (Schuld) in a purely normative sense [= normative |

Mental capacity
Consciousness of the wrong (Unrechisbewuisstsein)
Absence of causes of exculpation

Intent/dolus, specific intentions. motives as forms of culpability (post-finalist.
controversial)
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