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ABSTRACT

This thesis aims to examine the concepts, theories, and laws related to the rights
of patients and their relatives when they express an unwillingness to access public healthcare
services that solely aim to prolong the end-of-life period, instead of focusing on genuine
patient care. The study investigates issues concerning the use of relatives' rights in expressing
an unwilling intent to access healthcare services for the sole purpose of extending the end-
of-life period, which may conflict with the patient's wishes. It explores legal frameworks and
analyzes problems related to the rights of relatives in expressing an unwilling intent to access
healthcare services for the sole purpose of prolonging the end-of-life period in both Thailand
and other countries. The study concludes with summaries and recommendations for
addressing these issues.

Study findings suggest the advisability of supplementing Article 8 of the Ministerial
Regulation, dated B.E. 2553 (2010), which establishes criteria and procedures for the 'Living
Will." In cases where patients have not documented their wishes, the decision-making authority
should be assigned as follows: 1) Individuals appointed to make decisions on behalf of the
patient, with the appointed individual having decision-making authority. 2) Legal
representatives, guardians, or custodians appointed by the court under the Civil and
Commercial Code, possessing the authority to make decisions on behalf of the patient. 3) In
the absence of individuals falling under 1) and 2), the following individuals should be granted
decision-making authority in the specified order: (1) The legally registered spouse of the

patient. (2) The primary caregiver of the patient, who is of legal age, has a substantial



relationship with the patient, and has the primary responsibility for the patient's care,
regardless of their gender. (3) Adult children of the patient. (4) Legal parents or guardians,
whether by law or de facto. (5) Siblings of the patient who are of legal age. This is to provide
clarity regarding the individual with decision-making authority in cases where there is no

documented expression of intent.

Keywords: Decision-making authority, Unwilling Intent to Access Public Healthcare,

Prolonging End-of-Life Period
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® Modern Healthcare, ‘Passage of the California Natural Death Act-Events Category Contestant’
<https://www.modernhealthcare.com/article/20110404/SUPPLEMENT/304049948/passage-of-the-
california-natural-death-act-events-category-contestant>. Retrieved 29 April 2022.

" California, ‘Death with Dignity in California : A History’
<http://californiadeathwithdignity.org/death-with-dignity-california-history/> Retrieved 29 April 2022

" yanafussaiinnis mnefs yanaifonguinnin 18 U uiysel wielufunasesveadinuieussala
AMZFIENITUANIL. (b) Definitions. (5) An adult means any person who is 18 years of age or older, or is

the parent of a child, or has married.
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" NYU, ‘Advance Directives’ < https://www.nyu.edu/students/health-and-
wellness/patient_resources/Pollicies/adrance_directives.html> Retrieved 15 April 2022.

#400.21 Advance directives.(a) Statement of purpose.

The New York State Health Care Proxy Law allows an adult to designate another adult, such as a
trusted friend or loved one who knows the person and his/her wishes, to make treatment decisions if the
adult becomes incapacitated and is unable to do so. The Health Care Proxy Law guarantees an adult's
right to self-determination and the expression of this right through another adult. Advance directives also
allow an adult to express his or her preference regarding health care treatment, including a desire to
continue or to refuse treatment and life supports. In the absence of a health care proxy, the Family
Health Care Decisions Act allows a surrogate (a family member or close friend) to make treatment
decisions on behalf of a patient, in accordance with the patient’s wishes, if known, or if the patient’s
wishes are not known, in accordance with the patient’s best interests. Facilities must ensure that all adult
patients/residents are informed of their rights and are supported and protected as they exercise their right
to formulate written or oral instructions regarding their health care in the event such adults become
incapacitated and are unable to direct their own health care.

®! Ettinger Law Firm, ‘What are Advance Directives for Healthcare?’

<https://www.newyorkelderlawattorneyblog.com/advance-directives-healthcare/> Retrieved 29 April 2022.
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#2.400.21 Advance directives.(e) Medical orders for life-sustaining treatment (MOLST). To
implement a patient’s wishes regarding cardiopulmonary resuscitation (CPR) and other life-sustaining
treatment, facilities may, if appropriate, utilize the department approved MOLST form for patients with
serious health conditions who:

(1) want to avoid or receive any or all life-sustaining treatment; or
(2) can reasonably be expected to die within one year.

# New York's Family Health Care Decisions Act, 1.Identifying the surrogate.

One person from the following list from the class highest in priority when persons in prior classes
are not reasonably available, willing, and competent to act, shall be the surrogate for an adult patient
who lacks decision-making capacity.However, such person may designate any other person on the list to
be surrogate, provided no one in a class higher in priority than the person designated objects:

(a) A guardian authorized to decide about health care pursuant to article eighty-one of the

mental hygiene law;,
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(b) The spouse, if not legally separated from the patient, or the domestic partner;

(c) A son or daughter eighteen years of age or older;

(d) A parent,

(e) A brother or sister eighteen years of age or older,

(f) A close friend.

# MEDICAL TREATMENT PLANNING AND DECISIONS ACT 2016, Section 3, Definitions
adult means a person of or above the age of 18 years;

® MEDICAL TREATMENT PLANNING AND DECISIONS ACT 2016 (NO. 69 OF 2016) - SECT 13, Who
may give an advance care directive?

Any person (including a child) may give an advance care directive if—

(a) the person—

(i) has decision-making capacity in relation to each statement in the directive; and

(ii) understands the nature and effect of each statement in the directive; and

(b) the requirements of this Part are complied with.
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# MEDICAL TREATMENT PLANNING AND DECISIONS ACT 2016 (NO. 69 OF 2016) - SECT 16, Formal
requirements

(1) An advance care directive—

(a) must be in writing in English; and

(b) must include the full name, date of birth and address of the person giving it; and

(c) subject to subsection (2), must be signed by the person giving it; and

(d) must be witnessed and certified in accordance with the requirements set out in section 17.

¥ Australia Lawyer Alliance, ‘Medical Treatment Planning And Decisions Act 2016 (Vic)’
<https://www.lawyersalliance.com.au/opinion/medical-treatment-planning-and-decisions-act-2016-vic>

Retrieved 30 April 2020.
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* MEDICAL TREATMENT PLANNING AND DECISIONS ACT 2016 (NO. 69 OF 2016) - SECT 17
Witnessing and certification requirements

(1) The witnessing requirements for an advance care directive are the following—

(a) 2 adult witnesses are required to witness the signing of the document;

(b) each witness must sign and date the document in the presence of—

(i) the person giving the advance care directive; and

(i) each other;

() at least one of the witnesses must be a registered medical practitioner and must write the
qualification of that registered medical practitioner on the document;

(d) neither witness may be an appointed medical treatment decision maker of the person giving
the advance care directive;

(e) in the case of an advance care directive being given by a child, at least one of the witnesses
must be a registered medical practitioner or psychologist with the prescribed training and experience.

(2) Each witness referred to in subsection (1) must certify on the document that—

(a) at the time of signing the document, the person giving the advance care directive appeared to
have decision-making capacity in relation to each statement in the directive; and

(b) the person appeared to freely and voluntarily sign the document; and

(c) the person signed the document in the presence of the 2 witnesses; and

(d) the witness is not an appointed medical treatment decision maker of the person.

(3) Each witness referred to in subsection (1) must certify on the document that, at the time of
signing the document, the person giving the advance care directive appeared to understand the nature
and effect of each statement in the directive.

* MEDICAL TREATMENT PLANNING AND DECISIONS ACT 2016 (NO. 69 OF 2016) - SECT 55 Who is a
person's medical treatment decision maker?

(1) If an adult has an appointed medical treatment decision maker, the appointee is the person's
medical treatment decision maker if the appointee is reasonably available and willing and able to make
the medical treatment decision.

(2) If subsection (1) does not apply and a guardian appointed by VCAT under the Guardianship

and Administration Act 1986 has the power under that appointment to make medical treatment decisions
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on behalf of a person, that guardian is the person's medical treatment decision maker if the guardian, in
the circumstances, is reasonably available and willing and able to make the medical treatment decision.

(3) If subsections (1) and (2) do not apply, the medical treatment decision maker of an adult is
the first of the following persons who is in a close and continuing relationship with the person and who,
in the circumstances, is reasonably available and willing and able to make the medical treatment
decision—

(a) the spouse or domestic partner of the person;

(b) the primary carer of the person;

() the first of the following and, if more than one person fits the description in the subparagraph,
the oldest of those persons—

(i) an adult child of the person;

(i) a parent of the person;

(iii) an adult sibling of the person

 lweing Auadnd (1Tve530 74) 142.

didnavisnisydlant (Beesa 75) 11,

°2 Advance Medical Directive Act 1996, Section 3
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(1) A person who is not mentally disordered, who has attained the age of 21 years and who
desires not to be subjected to extraordinary life-sustaining treatment in the event of his suffering from a
terminal illness, may at any time make an advance medical directive in the prescribed form.

(2) Subject to subsection (3), the directive must be witnessed by 2 witnesses present at the same
time one of whom shall be the patient’s family medical practitioner or any other practitioner of his
choice; and the other shall be a person who has attained the age of 21 years

(3) A witness shall be a person who to the best of his knowledge —

(a)is not a beneficiary under the patient’s will or any policy of insurance;

(b) has no interest under any instrument under which the patient is the donor, settlor or grantor,

(cwould not be entitled to an interest in the estate of the patient on the patient’s death
intestate;

(d)would not be entitled to an interest in the moneys of the patient held in the Central
Provident Fund or other provident fund on the death of that patient; and

(e) has not registered an objection under section 10(1). ? Advance Medical Directive Act
1996 ,Section.4

> Advance Medical Directive Act 1996 ,Section.4
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Before witnessing the execution of the directive on the prescribed form, a witness who is a
medical practitioner shall take reasonable steps in the circumstances to ensure that the patient —
is of sound mind ;

has attained the age of 21 years;

has made the directive voluntarily and without inducement or compulsion; and

has been informed of the nature and consequences of making the directive
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