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ABSTRACT

This Thesis aims to study the new form of the creation of a will: electronic will. The
study reveals that the currently effective forms of will under the Civil and Commercial Code were
enacted at the time the technology is more limited and not up-to-date. The old forms creation of a
view are, therefore, no longer catch up with the evolving society. In addition, foreign laws accept
the creation of an electronic will, and there are numerous case studies of interest on the electronic
will.

Under Thai law, the Civil and Commercial Code prescribes the five forms of a will:
an ordinary will, a holographic will, a public document will, a secret will, and an oral will. In
preparing the will, the testator is required to strictly comply with the forms as prescribed by law,
otherwise, the will shall become void. The analysis reveals that none of the forms of the will
prescribed by law provides that the electronic medium, such as audio/video recording or the
writing of the will’s content on a tablet via a smart pen, can be used in the preparation of a will.
Even though at present, the Electronic Transactions Act B.E. 2544 (2001) has been enacted to
facilitate the electronic transactions, the Royal Decree on Civil and Commercial Transactions
Excluded from the Application of Electronic Transactions Law B.E. 2549 (2006) excludes the
transactions concerning inheritance from the application of Electronic Transactions Law.
Accordingly, should the will be made in electronic form, the particular document would not have
been the will as stipulated by law and thus becomes void as if no wills have been made. This will
render the rights of inheritance to be reverted to the statutory heirs, which may not satisfy pre-
mortem intention of the testator. The study shows that electronic medium, such as video
recording of testator affixing the signature on the will, was only used to support the creation of a

will in other form, but cannot be alleged in lieu of a will itself. In the meanwhile, foreign



countries have certify electronic wills by apply harmless Error Rules / doctrines, because the real
intention of the testator is beyond strict observance of the form

The author believes that the study on the creation of electronic testament will
contribute positively to the further development of Thai law, as at present, the electronic
processes have become part of the human’s daily lives in various aspects, and the current
technological advancement permits a more precise and more accurate proof of evidence.
Therefore, in this Thesis, the author suggests that the concept of harmless error rules/doctrines

and electronic method should be applicable to the creation of a will under Thai law.
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UNIFORM ELECTRONIC WILLS ACT

SECTION 1. SHORT TITLE. This [act] may be cited as the Uniform Electronic Wills
Act.

SECTION 2. DEFINITIONS. In this [act]:

(1) “Electronic” means relating to technology having electrical, digital, magnetic,
wireless, optical, electromagnetic, or similar capabilities.

[(2) “Electronic presence” means the relationship of two or more individuals in different
locations communicating in real time to the same extent as if the individuals were physically
present in the same location. ]

(3) “Electronic will” means a will executed electronically in compliance with Section
5(a).

(4) “Record” means information that is inscribed on a tangible medium or that is stored in
an electronic or other medium and is retrievable in perceivable form.

(5) “Sign” means, with present intent to authenticate or adopt a record:

(A) to execute or adopt a tangible symbol; or
(B) to affix to or logically associate with the record an electronic symbol or
process.

(6) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of
the United States. The term includes a federally recognized Indian tribe.

(7) “Will” includes a codicil and any testamentary instrument that merely appoints an
executor, revokes or revises another will, nominates a guardian, or expressly excludes or limits

the right of an individual or class to succeed to property of the decedent passing by intestate
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succession.

Legislative Note: A state that permits an electronic will only if executed with the witnesses in the
physical presence of the testator should omit paragraph (2) and renumber the remaining
paragraphs accordingly. See also the Legislative Note to Section 5.

SECTION 3. LAW APPLICABLE TO ELECTRONIC WILL; PRINCIPLES OF
EQUITY. An electronic will is a will for all purposes of the law of this state. The law of this
state applicable to wills and principles of equity apply to an electronic will, except as modified
by this [act].

SECTION 4. CHOICE OF LAW REGARDING EXECUTION. A will executed
electronically but not in compliance with Section 5(a) is an electronic will under this [act] if
executed in compliance with the law of the jurisdiction where the testator is:

(1) physically located when the will is signed; or

(2) domiciled or resides when the will is signed or when the testator dies.

SECTION 5. EXECUTION OF ELECTRONIC WILL.

(a) Subject to Section 8(d)[and except as provided in Section 6], an electronic will must
be:

(1) arecord that is readable as text at the time of signing under paragraph (2);
(2) signed by:
(A) the testator; or
(B) another individual in the testator’s name, in the testator’s physical
presence and by the testator’s direction; and
(3) [either:
(A)] signed in the physical [or electronic] presence of the testator by at

least two individuals[, each of whom is a resident of a state and physically located in a state at
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the time of signing and] within a reasonable time after witnessing:

[(A)] [(1)] the signing of the will under paragraph (2); or

[(B)] [(i1)] the testator’s acknowledgment of the signing of the will under
paragraph (2) or acknowledgement of the will[; or

(B) acknowledged by the testator before and in the physical [or electronic]
presence of a notary public or other individual authorized by law to notarize records
electronically].

(b) Intent of a testator that the record under subsection (a)(1) be the testator’s electronic

will may be established by extrinsic evidence.
Legislative Note: A state should conform Section 5 to its will-execution statute.

A state that enacts Section 6 (harmless error) should include the bracketed language at the
beginning of subsection (a).

A state that permits an electronic will only when the testator and witnesses are in the same
physical location, and therefore prohibits remote attestation, should omit the bracketed words

“or electronic” from subsection (a)(3) and Section 8(c).

A state that has enacted Uniform Probate Code Section 2-502 or otherwise validates an
unattested but notarized will should include subsection (a)(3)(B).

[SECTION 6. HARMLESS ERROR.
Alternative A
A record readable as text not executed in compliance with Section 5(a) is deemed to
comply with Section 5(a) if the proponent of the record establishes by clear-and-convincing
evidence that the decedent intended the record to be:
(1) the decedent’s will;
(2) a partial or complete revocation of the decedent’s will;

(3) an addition to or modification of the decedent’s will; or
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(4) a partial or complete revival of the decedent’s formerly revoked will or part of the

will.
Alternative B

[Cite to Section 2-503 of the Uniform Probate Code or comparable provision of the law

of this state] applies to a will executed electronically.
End of Alternatives]

Legislative Note: A state that has enacted Uniform Probate Code Section 2-503 or another
harmless error rule for a non-electronic will, should enact Alternative B. A state that has not
enacted a harmless error rule may not want to add a harmless error rule solely for an electronic
will, but if it does, it should enact Alternative A.

SECTION 7. REVOCATION.

(a) An electronic will may revoke all or part of a previous will.

(b) All or part of an electronic will is revoked by:

(1) a subsequent will that revokes all or part of the electronic will expressly or by
inconsistency; or
(2) a physical act, if it is established by a preponderance of the evidence that the

testator, with the intent of revoking all or part of the will, performed the act or directed another
individual who performed the act in the testator’s physical presence.

SECTION 8. ELECTRONIC WILL ATTESTED AND MADE SELF-PROVING
AT TIME OF EXECUTION.

(a) An electronic will may be simultaneously executed, attested, and made self-proving
by acknowledgment of the testator and affidavits of the witnesses.

(b) The acknowledgment and affidavits under subsection (a) must be:

(1) made before an officer authorized to administer oaths under law of the state in

which execution occurs [or, if fewer than two attesting witnesses are physically present in the
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same location as the testator at the time of signing under Section 5(a)(2), before an officer
authorized under [cite to Revised Uniform Law on Notarial Acts Section 14A (2018) or
comparable provision of the law of this state]]; and
(2) evidenced by the officer’s certificate under official seal affixed to or logically
associated with the electronic will.
(¢) The acknowledgment and affidavits under subsection (a) must be in substantially the
following form:

I , the testator, and, being sworn, declare to the

s

(name)
undersigned officer that I sign this instrument as my electronic will, I willingly sign it or
willingly direct another individual to sign it for me, I execute it as my voluntary act for the
purposes expressed in this instrument, and [ am [18] years of age or older, of sound mind, and

under no constraint or undue influence.

Testator

and
(name) (name)

We

>

witnesses, being sworn, declare to the undersigned officer that the testator signed this instrument
as the testator’s electronic will, that the testator willingly signed it or willingly directed another
individual to sign for the testator, and that each of us, in the physical [or electronic] presence of
the testator, signs this instrument as witness to the testator’s signing, and to the best of our
knowledge the testator is [18] years of age or older, of sound mind, and under no constraint or

undue influence.

Witness
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Witness
Certificate of officer:

State of

[County] of

Subscribed, sworn to, and acknowledged before me by 5

(name)
the testator, and subscribed and sworn to before me by and
(name)
, witnesses, this day of A
(name)
(Seal)
(Signed)
(Capacity of officer)

(d) A signature physically or electronically affixed to an affidavit that is affixed to or
logically associated with an electronic will under this [act] is deemed a signature of the
electronic will under Section 5(a).

Legislative Note: A state that has not enacted the Uniform Probate Code should conform Section
8 to its self-proving affidavit statute. The statements that the requirements for a valid will are
met and the language required for the notary’s certification should conform with the
requirements under state law.

A state that has authorized remote online notarization by enacting the 2018 version of the
Revised Uniform Law on Notarial Acts should cite to Section 144 of that act in subsection (b)(1).
A state that has adopted a non-uniform law allowing remote online notarization should cite to
the relevant section of state law in subsection (b)(1).

A state that does not permit an electronic will to be executed without all witnesses being
physically present should omit the bracketed language in subsection (b)(1) and the words “or
electronic” in subsection (c) and Section 5(a)(3).
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SECTION 9. CERTIFICATION OF PAPER COPY. An individual may create a
certified paper copy of an electronic will by affirming under penalty of perjury that a paper copy
of the electronic will is a complete, true, and accurate copy of the electronic will. If the electronic
will is made self-proving, the certified paper copy of the will must include the self-proving
affidavits.

Legislative Note: A state may need to change its probate court rules to expand the definition of
what may be filed with the court to include electronic filings.

Court procedural rules may require that a certified paper copy be filed within a prescribed
number of days of the filing of the application for probate. A state may want to include
procedural rules specifically for electronic wills.

SECTION 10. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying and construing this uniform act, consideration must be given to the need to promote
uniformity of the law with respect to its subject matter among states that enact it.

SECTION 11. TRANSITIONAL PROVISION. This [act] applies to the will of a

decedent who dies on or after [the effective date of this [act]].

SECTION 12. EFFECTIVE DATE. This [act] takes effect. . ..
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SUPREME COURT OF QUEENSLAND
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PROCEEDING:
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COURT:

DELIVERED ON:

DELIVERED AT:

HEARING DATE:
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ORDER:
CATCHWORDS:

Re: Yu [2013] QSC 322
JASON YU
(applicant)

KARTER YU
(deceased)

BS10313 of 2013

Trial

Application

Supreme Court of Queensland

Delivered ex tempore on 6 November 2013
Brisbane

6 November 2013

Peter Lyons J

I make an order in terms of the draft.

SUCCESSION — MAKING OF A WILL — EXECUTION —
INFORMAL DOCUMENT INTENDED TO BE WILL —
MEANING OF “DOCUMENT” — where the deceased took
his own life — where shortly before he died he created a series
of documents on his iPhone — where an application has been
made for a declaration that the electronic document is the
Will of the deceased and that it be admitted to probate —
whether something created and stored on an iPhone is a
“document” for the purposes of s 18 of the Succession Act
1981 (Qld)

SUCCESSION — MAKING OF A WILL — EXECUTION —
INFORMAL DOCUMENT INTENDED TO BE WILL —
GENERALLY — where the document commenced with the
words “This is the last Will and Testament...” of the
deceased — where the document dealt with the whole of the
deceased’s property — where the document demonstrated an
intention to appoint Mr Jason Yu as the executor under the
document — where the document authorised the executor to
deal with the deceased’s affairs in the event of his death —
whether the document purports to state the testamentary
intentions of the testator — whether the deceased intended the
document to form his Will



(1]

(2]

[3]

(4]

(51

Acts Interpretation Act 1954 (Q1d) s 36
Succession Act 1981 (Qld) s 5,5 10,5 18

Macey v Finch [2002] NSWSC 933

Oreski v Ikac [2008] WASCA 220

Proctor v Klauke [2011] QSC 425

The Estate of Masters, Hill v Plummer (1994) 33 NSWLR
446

SOLICITORS: Bennett & Philp for the applicant

PETER LYONS J: Karter Yu died on 2 September, 2011. He took his own life.
Shortly before he died he created a series of documents on his iPhone, most of them
final farewells. One was expressed to be his last Will. An application has been
made for a declaration that the electronic document which I have just mentioned,
and which is exhibit JY?2 to the affidavit of Jason Yu, is the Will of the deceased,
and that it be admitted to probate, and that probate be granted to Mr Jason Yu.

Section 10 of the Swuccession Act 1981 (Qld), identifies requirements for the
execution of a valid Will in Queensland. However, section 18 of that Act provides
that if the Court is satisfied that a person intended a document to form the person’s
Will, then the document forms a Will if it purports to state the testamentary
intentions of the deceased person.

It has been said on more than one occasion that where a document does not satisfy
section 10 there are three conditions to be satisfied before an order might be made
under section 18. See Macey v Finch [2002] NSWSC 933 at [10], Proctor v Klauke
[2011] QSC 425 at [35].

The first condition is the existence of a document. In the present case, what is relied
upon is something created and stored on an iPhone. Section 5 of the Succession Act
defines a document for the purposes of section 18 of the Act, specifically, as
something so defined in section 36 of the Acts Interpretation Act 1954 (Qld).
Section 36 of the Acts Interpretation Act defines a document to include any dise,
tape or other article, or any material from which writings are capable of being
produced or reproduced, with or without the aid of another article or device.

In Alan Yazbek v Ghosn Yazbek & Anor [2012] NSWSC 594, Slattery J held that a
Microsoft Word document created on a laptop computer was a document for the
purposes of New South Wales legislation substantially similar to that which I am
asked to consider in the present case. Both by reference to his Honour’s judgment,
in which he cited a number of authorities (see paragraphs 79 — 81) and by reference,
similarly, to the language of the definition in section 36 of the Acts Interpretation
Act, 1 am satisfied that the record on the iPhone of the document, which I have
mentioned a short time ago, is a document for the purposes of section 18 of the
Succession Act.

The second condition is whether the document purports to state the testamentary
intentions of the deceased. Testamentary intentions are intentions about what is to
be done with a person’s property upon that person’s death: see The Estate of
Masters, Hill v Plummer (1994) 33 NSWLR 446, cited in Proctor at [37].
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(8]

[

[10]

An examination of the document makes it absolutely plain that it set out the
testamentary intentions of the deceased. It dealt with the whole of the deceased’s
property, and provided for its distribution at a time when the deceased was plainly
contemplating his imminent death. Ordinarily, a person does not attempt to dispose
of the whole of the person’s property except upon the person’s death. That, and the
fact that the document demonstrated an intention to appoint Mr Jason Yu as the
executor under the document, as well as nominating an alternative; and the fact that
the document authorised the executor to deal with the deceased’s affairs in the event
of his death, confirm the general impression which I obtained from the document as
to its stating the testamentary intentions of the deceased.

The third condition is whether the deceased intended the document to form his Will.
A will has been described as a revocable disposition of property intended to take
effect on death: see Lee’s Manual of Queensland Succession Law (Thomson
Lawbook Co, 6™ ed, 2007), para 2.10; see also Oreski v Ikac [2008] WASCA 220 at
[55], cited in Proctor at [42]. As was pointed out in Oreski, it is not sufficient that
a document state a deceased person’s testamentary wishes. To satisfy the
requirements of section 18 of the Succession Act, it must also be intended to be
legally operative so as to dispose of the person’s property upon the person’s death:
see in particular Proctor at [41].

The document for which probate is sought, in my view, plainly satisfies that
requirement. The document commenced with the words, “This is the last Will and
Testament...” of the deceased, who was then formally identified, together with a
reference to his address. The appointment of an executor, again, reflects an
intention that the document be operative. The deceased typed his name at the end of
the document in a place where on a paper document a signature would appear,
followed by the date, and a repetition of his address. All of that, it seems to me,
demonstrated an intention that the document be operative. Again, the instructions
contained in the document, as well as the dispositions which appear in it, all
evidence an intention that it be operative on the deceased’s death. In particular, the
circumstance that the document was created shortly after a number of final farewell
notes, and in contemplation of the deceased’s imminent death, and the fact that it
gave instructions about the distribution of his property, all confirm an intention that
the document be operative on his death. I am therefore satisfied that the deceased
intended the document which he created on his iPhone to form his Will. I am
prepared to make the orders sought.

Mr Young. I have inserted my name, including my first name at the top of the draft
order, and initialled it. I make an order in terms of the draft.

97



98

SUPREME COURT OF QUEENSLAND

CITATION:
PARTIES:

FILE NO/S:
DIVISION:
PROCEEDING:

ORIGINATING
COURT:

DELIVERED ON:

DELIVERED AT:

HEARING DATE:

JUDGE:
ORDER:

CATCHWORDS:

COUNSEL:

Mellino v Wnuk & Ors [2013] QSC 336

MICHELLE CHRISTINE MELLINO AS EXECUTOR
NAMED IN THE UNSIGNED WILL OF SEAN PETER
WNUK, DECEASED

(applicant)

v

JULIE MARGARET WILKINS AS LITIGATION
GUARDIAN FOR ALICIA WNUK

(first respondent)

and

ROBERT FRASER

(second respondent)

and

SIAN KIMMETT

(third respondent)

BS 4090 of 2013
Trial

Application

Supreme Court at Brisbane

27 November 2013, ex tempore
Brisbane

27 November 2013

Dalton J

Order as per draft initialled by me and placed with the
papers.

SUCCESSION — MAKING OF A WILL — EXECUTION —
INFORMAL DOCUMENT INTENDED TO BE WILL —
where an application was made pursuant to s 18 of the
Succession Act 1981 (Qld) to have a DVD declared to be the
will of the deceased — whether the DVD is a document —
whether the DVD fulfils the requirements of s 18 — whether
all relevant parties are joined and have notice of the
proceeding

A Harding for the applicant

No appearance first respondent

J Cockbum (sol) for the second respondent
No appearance for the third respondent



SOLICITORS:

Terence O’Connor Solicitor for the applicant
No appearance for the first respondent
Cockburn Legal for the second respondent
No appearance for the third respondent
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HER HONOUR: This is an application pursuant to section 18 of the Succession Act
to have a document, namely a DVD, declared to be the will of the deceased man
Sean Peter Wnuk — W-n-u-k. I have regard to the terms of section 18 itself and also
to the cases which have interpreted it, including Hatsatouris — H-a-t-s-a-t-o-u-r-i-s —
and Ors v Hatsatouris in the New South Wales Court of Appeal. I'm satisfied that
the DVD is a document within the meaning of the section, and I’'m also satisfied that
the document embodies or was meant to embody the testamentary intentions of the
deceased man. I think that is clear from the fact that he has written “my will”” on the
DVD itself and also from the substance of what he says in the video recording on the
DVD.1t is clearly made in contemplation of death, and the deceased man was found
dead, having committed suicide, at some point after the video recording was made.
He discusses his intention to suicide in the document. He is at some pains to define
what property he owns, and it seems to me quite clear that, although very informal,
what the document purports to do is to dispose of that property after death.

Further, I am satisfied that the substance of the recording on the DVD demonstrates
that the DVD itself without any more formality on the part of the deceased man
would operate upon his death as his will. He comes very close to saying that exact
thing informally, explaining that he’s no good with paperwork and that he hopes that
his recording will be sufficiently legal to operate to dispose of his property.

So it seems to me that the three tests which the court traditionally have regard to are
satisfied.

The persons who would take on intestacy are the three children of the deceased man.
Two of them have been respondents to this application since its inception. A third,
Sian — S-i-a-n — Kimmett — K-i-m-m-e-t-t — has not, but I will today make an order
formally joining her as a party. As Isay, these three children would take on
intestacy, and I am satisfied that they are the only relevant people to be heard on the
application. The first respondent did not attend, and there is correspondence before
the court to the effect that the first respondent contents to the orders sought. The
second respondent did attend court and was content for the orders to be made.

The third respondent did not attend court. She has had solicitors acting for her
during the course of much of this proceeding, although I think it is fair to say that
they have had difficulty obtaining her instructions in relation to the subject matter of
the proceedings. There is quite a correspondence in the affidavit of Mr O’Connor
filed with leave today as to matters between the applicant and Ms Kimmett or at least
as between her solicitors and the applicant’s solicitors. I’m satisfied that the
applicant’s solicitors have acted in every way fairly to give Ms Kimmett the
opportunity to raise any matter which she wishes to raise.

I’m satisfied that although she has not been formally served as required by the rules
there has been informal service of her and that these proceedings — that is, the
application before me today — have come to her notice. In particular, Mr O’Connor
gave supplementary evidence before me today orally deposing to the fact that
yesterday he had a conversation with her about the matter. So she certainly
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15

understood that it was to be before the court today, and she referred Mr O’Connor to
what she called the letter she had sent to the court about it, but did not ask that the
matter be adjourned or in any way raise objections to it proceeding in her absence.

She did say that because she was a resident of Townsville she would not be present.
There is no letter on the file from Ms Kimmett. There is an affidavit which [ have
before me. It’s sworn informally, and I’ve had regard to the contents of that
affidavit, but I’'m not persuaded that there are any good reasons there why I should
not make a declaration pursuant to section 18 of the Succession Act.

So my formal orders will be as per draft initialled by me and placed with the papers.
All right. Thank you both for your assistance.
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