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ABSTRACT

The Constitution of the Kingdom of Thailand B.E. 2550 (2007), the second and the
third paragraph of Section 39 mentioned that

“The suspect or the accused in a criminal case shall be presumed innocent.”

“ Before the passing of a final judgment convicting a person for committing an
offence, such a person shall not be treated as a convict.”

It can be explained that the principle of the Constitution is to protect the innocents
who do not commit and to protect them from penalties arising from systematic errors in the
criminal justice system. When the innocent is punished criminally due to the judicial error, the
person would lack of independence, suffering both physically and mentally. Many parties then
realize to focus on protecting the innocents and a presumption of innocent of an accused person
has been constituted in the Constitution. The Criminal Procedure Code, Section 227 is referred to
the freedom to weigh the evidence. To weigh the evidence, the court is obliged to act on their
own. In addition, to deliberate upon weighing evidence of offence, the court must be fully
independent and free from any binding regulation.

By considering the irrebuttable legal presumption as the Narcotics Act, Section 15,
paragraph 3 (2) stating "Methamphetamine or its derivatives calculated as 375 mg of pure
substance or a drug containing 15 units of such substances or weighing 1.5 g or more shall be
considered to be produced, imported, exported or have in possession for sale.", it is seen that the
legislature has constituted the presumption in the Narcotics Act due to the more spread of drugs,
especially methamphetamine or amphetamine in every communities in all areas. A person who

unlawfully has possession of a dangerous drug with quantity or weight specified in the Narcotics



Act, shall be deemed to drug possession for sale, and be given the maximum sentence. And the
person given such presumption shall be unable to lead the evidence for showing that the drug is
for own use, but not for sale. This allows the prosecution and the punishment more quickly and
convenience for more arrest. However, despite of the irrebuttable presumption in the Narcotics
Act, the spread of such drugs including ice, amphetamine, and methamphetamine still cannot be
stopped. Drug cases continues to occur continually. The presumption in the Narcotics Act also
affect and violate the presumption of innocence of the accused person and the independence of
the court according to the Criminal Procedure Code, Section 227. As the court cannot listen to the
defendant’s testimonies, and the court cannot lead more evidence for investigation, it is risk that
the accused or defendant may be punished for the offense selling drugs he did not commit, which
affect the basic right of the citizen.

In some foreign countries, it is noticed that the European countries, such as France
and Germany, do not have irrebuttable presumption in narcotics cases because they will listen to
witnesses and take evidence based on the usual Criminal Procedure in order to get the fact that
whether the accused or the defendant is an additive patient or a drug seller. Then the guilty will
be punished seriously and the addict will be treated properly.

The author, therefore, proposes to abolish the irrebuttable presumption stating that
possession of narcotic type 1 for sale according to Narcotics Act B.E. 2522, Section 15,
Paragraph 3 (2), and to listen to testimony according to the usual Criminal Procedure, as it is not
necessary and not suitable to use the irrebuttable presumption for the said narcotics act, and the

presumption also vulnerably results in basic human right violations.
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