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ABSTRACT

Criminal trials must always be conducted with the defendant as a guarantee of the
defendant's rights that the defendant will be able to fully defend the case. In some cases, the
defendant does not appear at the court hearing, which may affect the appearance of the case, causing
the case to remain pending and affecting the victim causing the victim to not be healed. However,
In the case of the defendant fled, the defendant was not present in the trial. A trial in absentia could
also affect the defendant's rights, which could lead to a defendant's sentence to life imprisonment
without the defendant having the opportunity to defend the case to the fullest extent, which
guarantees the defendant's basic rights that he or she should. When the defendant's absent at the
trial in the event that the defendant escaped, it would affect the defendant's rights. Therefore, clear
and appropriate conditions must be set forth as a consideration if the defendant's absent at the trial
in the event that the defendant escaped.

Therefore, the solution can be made by considering the appropriateness of the section
in the current Criminal Procedure Code, which section should be stipulated, and how to make it
clear and appropriate if the defendant's absent at the trial in the event that the defendant escaped
that section in the current Criminal Procedure Code is appropriate to continue to be enforced and
to ensure that the sections in the Criminal Procedure Code are consistent with international and
foreign law. This is to ensure fairness for both the victim and the defendant following the principle

of listening to all parties and following international principles and the constitution of the Kingdom



of Thailand that say It shall be presumed that the accused or defendant is not guilty or innocent and
before the final judgment shows that any person has committed an offense shall not treat that person

as if he was an offender.
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"' The Universal Declaration of Human Rights

Article 1

All human beings are born free and equal in dignity and rights. They are endowed with reason and
conscience and should act towards one another in a spirit of brotherhood.

Article 7

All are equal before the law and are entitled without any discrimination to equal protection of the law.
All are entitled to equal protection against any discrimination in violation of this Declaration and against any
incitement to such discrimination.

Article 10

Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal,
in the determination of his rights and obligations and of any criminal charge against him.

Article 11

(1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty
according to law in a public trial at which he has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act or omission which did not
constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a

heavier penalty be imposed than the one that was applicable at the time the penal offence was committed.
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’ International Covenant on Civil and Political Rights

Article 6

(1) Every human being has the inherent right to life. This right shall be protected by law. No one shall
be arbitrarily deprived of his life.

Article 9

(2) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall
be promptly informed of any charges against him.

(3) Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other

officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to
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release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be
subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise,
for execution of the judgement.

(4) Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention and order his
release if the detention is not lawful.

(5) Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to
compensation.

Article 10

(1) All persons deprived of their liberty shall be treated with humanity and with respect for the inherent
dignity of the human person.

Article 14

(1) All persons shall be equal before the courts and tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing
by a competent, independent and impartial tribunal established by law. The press and the public may be excluded
from all or part of a trial for reasons of morals, public order (ordre public) or national security in a democratic
society, or when the interest of the private lives of the parties so requires, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the interests of justice; but any
judgement rendered in a criminal case or in a suit at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children.

(2) Everyone charged with a criminal offence shall have the right to be presumed innocent until proved
guilty according to law.

(3) In the determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the nature and cause
of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to communicate with

counsel of his own choosing;(c) To be tried without undue delay;
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(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned
to him, in any case where the interests of justice so require, and without payment by him in any such case if he
does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used in
court;

(g) Not to be compelled to testify against himself or to confess guilt.

Article 26

All persons are equal before the law and are entitled without any discrimination to the equal protection
of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex, language, religion, political or other

opinion, national or social origin, property, birth or other status.
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previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with
the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the
assistance of counsel for his defense”
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' Federal rules of Criminal ProcedureRule 43. Defendant's Presence

(c) WATVING CONTINUED PRESENCE.

1) In General. A defendant who was initially present at trial, or who had pleaded guilty or nolo
contendere, waives the right to be present under the following circumstances: (A) when the defendant is
voluntarily absent after the trial has begun, regardless of whether the court informed the defendant of an obligation
to remain during trial;(B) in a noncapital case, when the defendant is voluntarily absent during sentencing; or(C)
when the court warns the defendant that it will remove the defendant from the courtroom for disruptive behavior,

but the defendant persists in conduct that justifies removal from the courtroom.
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" Federal rules of Criminal ProcedureRule 43 (b) WHEN NOT REQUIRED. A defendant need not be
present under any of the following circumstances:(1) Organizational Defendant. The defendant is an organization
represented by counsel who is present.

(2) Misdemeanor Offense. The offense is punishable by fine or by imprisonment for not more than one
year, or both, and with the defendant's written consent, the court permits arraignment, plea, trial, and sentencing
to occur by video teleconferencing or in the defendant's absence.

(3) Conference or Hearing on a Legal Question. The proceeding involves only a conference or hearing
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If order at the hearing is disturbed by the defendant himself, the provisions of article 404 are applicable to him.
The defendant, even when at liberty, who is expelled from the courtroom is held at the court's disposal under
guard by the law enforcement authorities until the end of the hearing. He is then brought back to the hearing
where judgment is passed in his presence.

* Criminal Procedure Code of The French Republic Article 339

president may order one or more of the accused to withdraw before, during or after the hearing of a
witness, or the interrogation of an accused person and examine them separately on any circumstance of the trial.
But he must take care only to resume the hearing after having informed each accused of what was done in his
absence, and what has ensued from it.

“ Criminal Procedure Code of The French RepublicArticle 379-4

If the accused convicted in the circumstances covered by article 379-3 surrenders to custody or if he is
arrested before the limitation-period for the sentence has expired, the decision of the assize court is rendered void
in every respect, and a new examination of the case is carried out in accordance with the provisions of articles

269 to 379-1.
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* The German Code of Criminal Procedure, Section 115

* The Basic Law of the Federal Republic of Germany

Article 103 [Fair trial]

(D) In the courts every person shall be entitled to a hearing in accordance with law.

“ The Basic Law of the Federal Republic of Germany

Article 1 [Human dignity — Human rights — Legally binding force of basic rights]

(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority.
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* THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO) Section 230 [Failure of the Defendant
to Appear]

(1) No main hearing shall be held against a defendant who fails to appear.

(2) If there is no sufficient excuse for the defendant’s failure to appear, an order shall be made to bring
him before the court, or a warrant of arrest shall be issued.

* THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO)
Section 231 [Defendant’s Duty to Be Present]

(1) A defendant who has appeared may not absent himself from the hearing. The presiding judge may
take appropriate measures to prevent the defendant from absenting himself; he may also have the defendant kept
in custody during an interruption of the hearing.
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> THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO) Section 231 [Defendant’s Duty to Be
Present]

(2) If the defendant nevertheless absents himself, or fails to appear when an interrupted main hearing is
continued, the main hearing may be concluded in his absence if he has already been examined on the indictment
and the court does not consider his further presence to be necessary.
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* THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO) Section 231a [Unfitness to Stand
Trial Caused with Intent]

(1) If the defendant wilfully and culpably placed himself in a condition precluding his fitness to stand
trial, and if, as a result, he knowingly prevents the proper conduct or continuation of the main hearing in his
presence, the main hearing shall, in a case where he has not yet been heard on the charges, be conducted or
continued in his absence, unless the court considers his presence to be indispensable. The procedure pursuant to
the first sentence shall only apply if the defendant, after the opening of main proceedings, has had the opportunity
to make a statement on the charges before the court or a commissioned judge.

(2) As soon as the defendant is again fit to stand trial, the presiding judge shall inform him of the

essential contents of the proceedings during his absence unless pronouncement of judgment has commenced. (3)
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The court shall decide whether to hold the hearing in the absence of the defendant pursuant to subsection (1) after
hearing a physician as an expert. The decision may already be given prior to the beginning of the main hearing.
An immediate complaint against the decision shall be admissible; it shall have suspensive effect. A main hearing
which has already been commenced shall be interrupted until a decision on the immediate complaint is made; the
interruption may last up to thirty days even if the requirements of Section 229 subsection (2) have not been
fulfilled. (4) Defence counsel shall be appointed for any defendant who is not represented by defence counsel as
soon as a hearing in the absence of the defendant is being considered pursuant to subsection (1).
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“THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO)Section 231b [Absence Because of
Disorderly Conduct]

(1) If the defendant is removed from the courtroom or committed to prison because of disorderly
conduct (section 177 of the Courts Constitution Act), the hearing may be conducted in his absence if the court
does not consider his further presence to be indispensable and as long as it is to be feared that the defendant’s
presence would be seriously detrimental to the progress of the main hearing. In any event, the defendant shall be
given the opportunity to make a statement on the charges.

(2) As soon as the defendant is allowed back, the procedure pursuant to Section 231a subsection (2)
shall apply.
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* THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO)

Section 232 [Main Hearing Despite the Defendant’s Failure to Appear]
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(1) The main hearing may be held in the defendant’s absence if he was properly summoned and the
summons referred to the fact that the hearing may take place in his absence and if only a fine up to 180 daily
units, a warning with sentence reserved, a driving ban, forfeiture, confiscation, destroying or making an item
unusable, or a combination thereof, is to be expected. A higher penalty or a measure of reform and prevention
may not be imposed in these proceedings. Withdrawal of permission to drive shall be admissible if the defendant
has been made aware of this possibility in the summons.

(2) The main hearing shall not take place without the defendant if the summons was effected by
publication.

(3) The record of a judicial examination of the defendant shall be read out at the main hearing.

(4) A judgment given in the defendant’s absence must be served on him personally, together with
reasons for the judgment, if it is not served on his defence counsel pursuant to Section 145a subsection (1).
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' THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO)
Section 233 [Releasing the Defendant from the Duty to Appear]

(1) The defendant may, upon his application, be released from the obligation to appear at the main
hearing if only imprisonment up to six months, a fine up to 180 daily units, a warning with sentence reserved, a
driving ban, forfeiture, confiscation, destroying or making an item unusable, or a combination thereof, is expected
to be imposed. A higher penalty or a measure of reform and prevention may not be imposed in his absence.
Withdrawal of permission to drive shall be admissible.

(2) If the defendant is released from the obligation to appear at the main hearing, he shall be examined
on the charges by a commissioned or requested judge. In this connection he shall be advised of the legal

consequences admissible at the hearing in his absence and be asked whether he maintains his application to be
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released from the obligation to appear at the main hearing. In lieu of a request or a commission pursuant to the
first sentence, the court may also conduct the examination on the charges outside the main hearing in such a way
that the defendant is located in another place than the court and the examination is simultaneously transmitted
audio-visually to the place where the defendant is located and to the courtroom.

(3) The public prosecution office and defence counsel shall be informed of the date set down for the
examination; their presence at the examination shall not be required. The records of the examination shall be read
out at the main hearing.
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* THE GERMAN CODE OF CRIMINAL PROCEDURE (StPO)
Section 235 [Restoration of the Status Quo Ante]

If the main hearing was held in the absence of the defendant pursuant to Section 232, he may apply for
restoration of the status quo ante in respect of the judgment and within one week of its service, subject to the
same conditions as apply in the case of failure to comply with a time limit; he may at any time request restoration
of the status quo ante if he did not obtain knowledge of the summons to the main hearing. The defendant shall be
instructed of this right when the judgment is served on him.
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