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ABSTRACT

The objectives of this thesis research were to study and analyze the access to benefits
under the social security law for legal foreign workers who are Myanmar, Laotian and
Cambodian. Nowadays, most workers who came to work in Thailand to replace Thai workers, in
insufficient and necessary jobs that Thai workers did not pay attention, are Myanmar, Laotian and
Cambodian workers. Therefore these workers are considerably vital to the development and
economic growth of the country. Since in Thailand, legal foreign workers who are Myanmar,
Laotian and Cambodian are considered to have equal status to Thai workers, so they have been
endorsed the welfare and protection of rights under the Labor Protection Act B.E. 2541 and Thai
government has given the right to legal Myanmar, Laotian and Cambodian workers to be able to
apply to be an insured person under the Social Security Act B.E. 2533. However, legal foreign
workers who are Myanmar, Laotian and Cambodian may not be able to reach the rights under the
social security law appropriately and fairly.

The study found that the Social Security Act B.E. 2533 has limited scope of the
protection which does not cover certain categories of workers or professionals such as illegal
migrants who had been permitted, but have not passed the nationality verification process, or
employed workers who works in private households. In addition, The Social Security Act B.E.
2533 had set the terms or duration of the rights and privileges that are not consistent with the
characteristics of occupations of Myanmar, Laotian and Cambodian workers. As a result, they
have been restricted or unequally received benefits under the Social Security Act compared with

other workers. And because legal foreign workers who are Myanmar, Laotian and Cambodian



must leave the country on the completion of the period prescribed by law, consequently their
status as an insured person will be terminated and they cannot be entitled to benefits under the
Social Security Act as well. And as the Social Security Act B.E. 2533 has no criminal sanctions,
therefore the employers have no fear and avoid paying a contribution. Moreover, it was also
found that these migrant workers do not know or do not understand the rules and benefits under
the Social Security Act which hinders access to benefits under the Social Security Act. Compared
with other countries such as the Federal Republic of Germany, the People’s Republic of China,
the Republic of Korea and the Federation of Malaysia, found that there is no laws or regulations
that restrict the access to benefits under the social security law for legal foreign workers. In
contrast, it was found that the provisions are consistent and also support the access to benefits
under the Social Security Act.

Therefore, to allow legal foreign workers who are Myanmar, Laotian and Cambodian
to access and be entitled to benefits under the social security law properly and fairly, I suggest
improving the Social Security Act B.E. 2533 by the definition of "employee", impose criminal
penalties, and amend the provisions that restrict the access to benefits, as well as amend or repeal
the provisions that impede the access to benefits such as the Memorandum of Understanding on
cooperation in the employment (MOU) between the Government of Thailand and the Government
of the Kingdom of Cambodia, the Government of Lao People's Democratic Republic, the
Government of the Union of Myanmar, a notification of the Social Security Office on the subject
of the registration of Laotian, Cambodian and Myanmar workers who passed the nationality
verification process, dated October 8'h, 1990 (B.E. 2533). and a notification of the Ministry of

Public Health on the subject of the health check and health insurance for foreign workers and so on.
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* International Labour Conference.Convention No.189 and Recommendation No.201 .Article 1 For
the purpose of this Convention :

(a) the term “domestic work” means work performed in or for a household or households;

(b) the term *“domestic worker” means any person engaged in domestic work within an
employment relationship;

(¢) a person who performs domestic work only occasionally or sporadically and not on an

occupational basis is not a domestic worker.
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* Labour Law of the People’s Republic of China, Article 3: Labourers shall have the right to be

employed on an equal basis, choose occupations,obtain remuneration for their labour,take rest, have holidays
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and leaves, obtain protection of occupational safety and health,recive training vocational skills, enjoy social
insurance and welfare.and submit applications for settlement of labour disputes,and other rights relating to
labour as stipulated by law.

* Social Insurance Law of the People’s Republic of China Article 97: Foreigners employed within
the territory of the People’s Republic of China shall participate in social insurance analogically in accordance
with this Law.

% Article 16 An individual participating in the basic endowment insurance shall receive a monthly
basic pension provided that he/she has contributed premiums for a cumulative period of 15 years or more when

he/she reaches the statutory retirement age.
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*" Article 15 Basic pension shall comprise general pension and personal account pension.

Basic pension shall be determined on the basis of the cumulative personal contribution period,
contribution wages, average wages of local employees, amount in personal account, average life expectancy of
urban population and other factors.

™ Article 27 Where an individual participating in the basic medical insurance for employees has paid
premiums for a cumulative period reaching the number of years prescribed by the state when he/she reaches the
statutory retirement age, he/she need not pay the basic medical insurance premiums any more after retirement,
and shall enjoy the basic medical insurance benefits according to the relevant provisions of the state; or if the
number of years prescribed by the state is not reached, he/she may pay premiums until the number of years
prescribed by the state is reached.

¥ Article 45 Where an unemployed person meets the following requirements, he/she may receive
unemployment insurance money from the unemployment insurance funds:

(1) before he/she becomes unemployed, his/her employer and he/she have paid the unemployment
insurance premiums for one year or more;

(2) his/her employment is discontinued against his/her will; and

(3) he/she has performed unemployment registration and filed a job application.
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" Article 46 An unemployed person may receive unemployment insurance money for 12 months at
most if his/her employer and he/she have paid premiums for a cumulative period of not less than 1 year but less
than 5 years before he/she becomes unemployed; for 18 months at most if not less than 5 years but less than 10
years; or 24 months at most if not less than 10 years. Where he/she becomes unemployed again after anther
employment, the period of premium payment shall be calculated anew, and the period for receiving
unemployment insurance money shall be calculated by including the period in which the unemployment
insurance money receivable has not been received during the previous unemployment, but shall not exceed 24
months at most.
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" Article 84 Where an employer fails to handle social insurance registration, the social insurance
administrative department shall order it to make correction within a prescribed time limit; and if it fails to do so
within the prescribed time limit, impose a fine of 1-3 times the amount of the social insurance premiums
payable upon it, and impose a fine of not less than 500 yuan but not more than 3,000 yuan upon the directly
liable person in charge and other directly liable persons.

* Article 8 Where an employer fails to pay social insurance premiums on time or in full amount, the
collection agency of social insurance premiums shall order it to pay or make up the deficit of premiums within a
prescribed time limit, and impose a daily late fee at the rate of 0.05% of the outstanding amount from the due
date; and if it still fails to pay the premiums within the prescribed time limil, the relevant administrative
department shall impose a fine of 1-3 times the outstanding amount upon it.

" Article 94 Whoever violates his Law shall be subject to criminal liability if the violation constitutes

a crime.



66

o = o

. MuuamMiomeId1n “wandaninhaulumssesylssnsuiu "

=2 A 12w A Ao 9 1 Y AA
el ﬂuuﬂ'ﬂﬂ‘n"lMUﬁﬂluGH']ﬁi]u‘V'Il.lfn5i]1331”ﬂ1nﬂ§]ﬁnqﬂllﬁ$”ﬁ1jﬂ1ﬂﬂ'nﬂﬂﬂalﬂauiy']ﬁ
) '

o s 9 @ A ' 1 EYl | @ 3 A
NN EL‘US‘]J?Jﬂﬁﬁl“ﬂﬂ’l‘lﬁ'lﬂ]ﬂ'lﬂﬂ?ﬁﬂizmﬂ ‘Uﬂ‘iﬂﬁ@“ﬂ'I'N]NﬂWJﬂi‘ﬂE‘,ij‘iﬂiﬂdﬂﬁmﬂﬂuﬂu £

o

uazlueyaadunegdmsurIA19A17
o a w 14 {aq 1 aa o o @ w A
v. Mvualgide aoliu esdnsensuiiiilyaiis dninngrue duintind

'
Y ] ar

L4 X = 1 3/ 4 a
HAZDIANIDU 9 MToNIIUIWI ¥4 ldsveanziivugndesnrungnuourimssusy

@ LY

Usgmiruivuazsvadasminauaadszne vzdoeiidiusinlunisdsedutiuia

o

2 o
@ A <

msdszAuguamduinugiu msviaduile1nnsiiam dszdumsianuuazalseiu

a3

9 Yy " oa o o A o 97
ﬂ‘lﬁﬂﬁ@ﬂuﬂ‘i IﬂFJU'IEW'NLL?WQﬂi]"N@]'EN"U"IEINU?I’I‘]JE&’ﬂu’ﬁﬁﬂ'ﬂﬁl"m‘ﬂﬂ'lﬁuﬂ

[ kY 9 ﬁ:;ﬂ] 1 3 3 =] [ o o [
. AMnualiuisieideriaednezdesasmaioulsziudiaudimsy
@ oy Y 9 d v w v Ay Yo o 98
winauananlruauaianelu 30 uivneiunldsulueyapamau
o ' = o owa 4 Sa a @ a A a
4 Amualianadisdinn gl §iaawtouly Hans145uan5asz Tow
Ussiudeanumunnguinodinua dimsunsdifisnaiedinizdesonnninainismsy
Uszmpurunoudeiimualdsuiuinngmunguine Tadlssiudanvesridiedin

£
Y =1 1 1 T @ oo =] ) 1 [ 1 [
aiuszgruny Binou uazmisteslseRudeandaziivdeninlunondardisdnndun

" Decree of the Ministry of Human Resources and Social Security of the People’s Republic of China
No. 16 Article 2: Foreigners working in China refer to people of non-Chinese nationality who are legally
employed in China and hold a Foreigner Work Permit, a Foreign Expert Certificate, a Resident Foreign
Correspondents Card, or anther employment certificate and a forcigner residency permit, as well as people
holding a Permanent Residency Permit.

7 Article 3: Businesses, institutions, social organizations, privately-run non-enterprise entitics,
foundations, law firms, accounting firms and other organizations (hereinafier referred to as “the employer”)
which have been legally registered in China and recruit foreign employees, shall participate in the schemes of
basic employee pension insurance, basic employee medical insurance, industrial injury insurance,
unemployment insurance, and maternity insurance. The employer and the employee shall both pay social
insurance fees in accordance with regulations.

™ Article 4: Employers hiring foreigners shall complete social insurance registration for their foreign

employees within 30 days of obtainment of work permits.
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™ Article 5: Foreigners participating in social insurance who meet the conditions are eligible for
social insurance benefits according to the law.

For foreigners who have left China before they reach the statutory age for collecting pension
payouts, their personal social insurance accounts will be retained, and their number of years paying social
insurance fees will count if they come back to China for work. If a foreigner has requested termination of his or
her social insurance relationship, the amounts which have been deposited into his or her personal social
insurance account will be paid to him to her in full.

""" Article 6: For foreigners who have deceased, the balance of their social insurance accounts will be
inherited by their legal heirs.
' Article 9: Foreign employees in China who hold citizenship of countries which have signed
bilateral and multilateral social insurance agreements with China may participate in the social insurance scheme
according to the provisions of the agreements.
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"7 Industrial Accident Compensation Insurance Act Article 36 (Types of Insurance Benefits and

Criteria, etc., for Their Calculation)

(1) Types of insurance benefits are as follows:
1. Medical care benefits;

2. Wage replacement benefits;

3. Disability benefits;

4. Nursing benefits

5. Survivors benefits;

6. Injury-disease compensation annuities;

7. Funeral expenses;

8. Vocational rehabilitation benefits.
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""" National Pension Act Chapter 2 Article 6 (Coverage) All citizens aged from eighteen to less than
sixty who reside in the Republic of Korea shall be covered under the National Pension: Provided, that the
government employees, military personnel and private school teachers who are covered under the Public
Officials Pension Act, Veterans' Pension Act and Pension for Private School Teachers and Staff Act
respectively, and other persons as prescribed by the Presidential Decree shall be excluded from the coverage.

""" National Pension Act Chapter 4 Section 5 Lump-sum Refund,Ete. Article 77 (Lump-sum Refund)

(1) If a person who is or was an insured person falls under one of the following subparagraphs,
he/she may receive a Lump-sum Refund upon his/her or the survivors' claim:
1. Where a person who had been an insured person for less than ten years reaches the age of sixty;
2. Where a person who is or was an insured person dies: Provided, that it is limited to where
a person who is insured or has been insured for more than ten years dies and the payment of the Survivor
Pension benefits is not made under the proviso of 72(1) except for each subparagraph, or Article 85: and
3. Where a person loses his/her nationality or emigrates to a foreign country

(2) The Lump-sum Refund payable under paragraph (1) shall be calculated by adding the
contributions which a person who is or was an insured person has paid (in the case of a person who is or was a
Workplace-based Insured Person, the employer's liability shall be included) to a level of interest determined by
the Presidential Decree.

(3) When a person claims the payment of a Lump-sum Refund under paragraph (1),the
provisions of Article 73 shall apply mutatis mutandis to the scope of eligible survivors, and the order of

precedence in the claim and the like
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AuAY,
" Workmen’s Compensation Act 1952 Section 26 : Compulsory insurance by employer
(1) Every employer employer shall insure and keep himself insured with an insurer within the
meaning of the *Insurance Act 1963 [Act 89] in respect of every liability which he may incur under this Act to
any workman employed by him.
(2) Notwithstanding subsection (1) the Minister may by order approve an insurance scheme, and
upon the coming into force of the order, every employer shall insure and keep himself insured under the
approved insurance scheme in respect of any liability which he may incur under this Act to every workman

employed by him.
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(3) For the purposes of subsection (2) “approved insurance scheme” means a scheme
underwritten by an insurer registered under the Insurance Act 1963 and established in a manner approved by the
Minister.

(4) In the event the Minister revokes an order made under subsection (2) the provisions of
subsection (1) shall apply.

(5) Any employer who for the purpose of defraying or partly defraying the cost of insurance in
respect of his liability to pay compensation under this Act makes any deduction from the earnings of a workman
in his employment shall be guilty of an offence and shall be liable on conviction to a fine not exceeding five
thousand ringgit or to imprisonment for a term not exceeding one year or to both.

(6) Any employer who fails to insure himself in accordance with this section shall be guilty of an
offence and shall be liable on conviction to a fine not exceeding twenty thousand ringgit or to imprisonment for
a term not exceeding two years or to both.

" mnsudadszmetne. 2558). sasmamffouiunsaasama siomsmiasamalng
Use 915U 6 puaniug 2558 Amuasdu 1 Sefauuaid (YR) 1D 9.3434 vim. Fudh 0 puaiug
2558, 91N
https://www.bot.or.th/Thai/Statistics/FinancialMarkets/ExchangeRate/ExchangeRate. TH_PDF/ER_PDF 0602
2558.PDF

" Workmen’s Compensation Act 1952 Section 8.
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i Employees Provident Fund. Retrieved February 10, 2015, from
http://www.kwsp.gov.my/portal/en/about-epf/overview-of-the-epf
0 Employees Provident Fund Act 1991 Section 70 A: This Part shall apply to each member of the
Fund who is not a Malaysian citizen who elects to contribute on or after 1 August 1998.
! Employees Provident Fund Act 1991 Section 41 : Duty of employer to register with the Board
(1) Every employer shall,unless he is already registered with the Board,before the end of the first
week in the first month in which he is paying wages in respect of which he is required to pay contributions
under this Act,register with the Board in the manner as may be prescribed by the Board.

(2) Any employer who contravenes subsection (1) shall be guilty of an offence and shall,on

conviction,be liable to imprisonment for a term not exceeding three years or to a fine not exceeding ten

thousand ringgit or to both.
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= Employees Provident Fund Act 1991 Section 70C : The Board may authorize the withdrawal of all
amount standing to the credit of a member of the Fund who is not a Malaysian citizen upon any terms and
conditions as may be prescribed by the Board if the Board is satisfied that-
(a) the member of the Fund has died;
(b) the member of the Fund is physically or mentally incapacitated from engaging in an
employment;or
(¢) the member of the Fund is about to leave Malaysia and has no intention of returning to
Malaysia.
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