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ABSTRACT

The Martial Law Act, B.E. 2457 has been in force for a long time and still not
fixed. It has also been used overlaps with many other state security law. Which may affect the rights
and freedoms of the people including the centralization of interpretation power to a single person
without examination would inevitably create a loophole and does not comply with the rules for the
separation of sovereignty of Thailand.

The purpose of this thesis to study the meanings, concepts, theories about legal
conditions, the process of examining the exercise of powers of the proclaimers of martial law. And
remedies for those affected by martial law. To suggest the modernization of the law relating to the
proclamation of martial law and in accordance with the democratic regime of government with the
Constitutional Monarchy.

According to the study, it was found that currently, the use of martial law The
Martial Law Act, B.E. 2457, still lacks rules, procedures, procedures, and conditions for exercising
the powers of those who proclaim Martial Law. In addition, there is still a lack of concrete measures
to remedy the people affected by the promulgation of martial law. In addition, the declaration of
martial law in accordance with The Martial Law Act, B.E. 2457 is not consistent with the
Democracy with a monarch as head of state. Therefore, in order to achieve the same understanding
and implementing martial law in accordance with the true intent of the law and to prevent further
exploitation of martial law. Therefore, The Martial Law Act, B.E. 2457 and bring the

aforementioned principles into the constitution by revising the rules and procedures for declaring



the use of new martial law as well as in a foreign country which could be a better vote model for

Thailand.
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"> A. V. DICEY, Ibid., P.185

" Section.1, Article.Il, The Constitution of the United States. : The executive Power shall be vested
in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together
with the Vice President, chosen for the same Term, be elected, as follows.

1 Section. 2, Article. II, The Constitution of the United States. : The President shall be
Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when
called into the actual Service of the United States; he may require the Opinion, in writing, of the principal
Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective
Offices, and he shall have Power to grant Reprieves and Pardons for Offences against the United States, except

in Cases of Impeachment.
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" Section. 4, Article. IV, The Constitution of the United States. : The United States shall
guarantee to every State in this Union a Republican Form of Government, and shall protect each of them
against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be
convened), against domestic Violence.

10 U.S.Code § 5121, Title 42, Chapter 68 : (a) The Congress hereby finds and declares that
(1) because disasters often cause loss of life, human suffering, loss of income, and property loss and damage;
and
(2) because disasters often disrupt the normal functioning of governments and communities, and adversely
affect individuals and families with great severity;

special measures, designed to assist the efforts of the affected States in expediting the rendering of
aid, assistance, and emergency services, and the reconstruction and rehabilitation of devastated areas, are

necessary.
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a U.S.Code § 5122, Title42, Chapter 68 : (1)EMERGENCY.—Emergency” means any occasion or
instance for which, in the determination of the President, Federal assistance is needed to supplement State and

local efforts and capabilities to save lives and to protect property and public health and safety, or to lessen or

133

avert the threat of a catastrophe in any part of the United States. (2)Major disaster.—“Major disaster” means
any natural catastrophe (including any hurricane, tornado, storm, high water, winddriven water, tidal wave,
tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, or drought), or, regardless of cause,

any fire, flood, or explosion, in any part of the United States, which in the determination of the President causes

damage of sufficient severity and magnitude to warrant major disaster assistance under this chapter to
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3

supplement the efforts and available resources of States, local governments, and disaster relief organizations in
alleviating the damage, loss, hardship, or suffering caused thereby.

" U.S.Code §1, Title50, Chapter 1 : A Council of National Defense is established, for the
coordination of industries and resources for the national security and welfare, to consist of the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Interior, the Secretary of Agriculture, the Secretary of
Commerce, and the Secretary of Labor.

20 U.S.Code §4, Title50, Chapter 1 : The Council of National Defense shall adopt rules and
regulations for the conduct of its work, which rules and regulations shall be subject to the approval of the
President, and shall provide for the work of the advisory commission to the end that the special knowledge of
such commission may be developed by suitable investigation, research, and inquiry and made available in
conference and report for the use of the council; and the council may organize subordinate bodies for its
assistance in special investigations, either by the employment of experts or by the creation of committees of
specially qualified persons to serve without compensation, but to direct the investigations of experts so
employed.

' US.Code §1621, Title 50, Chapter 34, Subchapter II : (a) With respect to Acts

of Congress authorizing the exercise, during the period of a national emergency, of any special or extraordinary
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power, the President is authorized to declare such national emergency. Such proclamation shall immediately be
transmitted to the Congress and published in the Federal Register.

2 U.S.Code §1631, Title 50, Chapter 34, Subchapter III : When the President declares a national
emergency, no powers or authorities made available by statute for use in the event of an emergency shall be
exercised unless and until the President specifies the provisions of law under which he proposes that he, or
other officers will act. Such specification may be made either in the declaration of a national emergency, or by
one or more contemporaneous or subsequent Executive orders published in the Federal Register and transmitted

to the Congress.
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% Article 16, The Constitution of France : When the institutions of the Republic, the
independence of the nation, the integrity of its territory, or the fulfillment of its international commitments are
under grave and immediate threat and when the proper functioning of the constitutional governmental
authorities is interrupted, the President of the Republic takes the measures demanded by these circumstances
after official consultation with the Prime Minister, the Presidents of the Assemblies, and the Constitutional
Council. He informs the nation of these measures by a message. The measures must stem from the desire to
provide the constitutional public authorities, in the shortest possible time, with the means to carry out their
duties. The Constitutional Council shall be consulted with regard to such measures. Parliament shall convene as
of righ.The National Assembly shall not be dissolved during the exercise of the emergency powers.

7 Atrticle 36, The Constitution of France : Martial law shall be decreed in the Council of
Ministers. Its extension beyond twelve days may be authorized only by Parliament.

% Article L2121-1, Code de la défense : L'état de siege ne peut étre déclaré, par décret en conseil
des ministres, qu'en cas de péril imminent résultant d'une guerre étrangere ou d'une insurrection armée. Le
décret désigne le territoire auquel il s'applique et détermine sa durée d'application.

» Article L2121-2, Code de la défense : Aussitot I'état de siege décrété, les pouvoirs dont
l'autorité civile était investie pour le maintien de I'ordre et la police sont transférés a I'autorité militaire.

L'autorité civile continue a exercer ses autres attributions.
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33 §.5., Artikel I, Constitution of the German Empire . : The individual German states retain their
independence, insofar as this is not restricted by the imperial constitution; they have all state sovereignty and
rights, insofar as these are not expressly transferred to imperial authority.

34 §.197., Artikel IV, Constitution of the German Empire . : In the event of war or riot, the
provisions of the basic rights on arrest, house searches and the right of assembly can be temporarily overridden
by the Reich government or the government of a single state for individual districts; but only under the
following conditions
1. In each individual case, the disposition must come from the general ministry of the empire or individual state;
2. The Ministry of the Reich must immediately obtain the consent of the Reichstag, the Ministry of the
individual state that of the Landtag, if they are currently assembled. If they are not gathered, the disposition
may not last longer than 14 days without them being called together and the measures taken being submitted for

their approval.
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* Article 18, Basic Law for the Federal Republic of Germany : Whoever abuses the freedom of
expression, in particular the freedom of the press (paragraph (1) of Article 5), the freedom of teaching
(paragraph (3) of Article 5), the freedom of assembly (Article 8), the freedom of association (Article 9), the
privacy of correspondence, posts and telecommunications (Article 10), the rights of property (Article 14) or the
right of asylum (Article 16a) in order to combat the free democratic basic order shall forfeit these basic rights.

This forfeiture and its extent shall be declared by the Federal Constitutional Court
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¥ Article 45a, Basic Law for the Federal Republic of Germany : (1) The Bundestag shall appoint
a Committee on Foreign Affairs and a Defence Committee. (2) The Defence Committee shall also have the
powers of a committee of inquiry. On the motion of one quarter of its members it shall have the duty to make a
specific matter the subject of inquiry.(3) Paragraph (1) of Article 44 shall not apply to defence matters.

*® Article 44, Basic Law for the Federal Republic of Germany, (1) The Bundestag shall have the
right, and on the motion of one quarter of its Members the duty, to establish a committee of inquiry, which shall
take the requisite evidence at public hearings. The public may be excluded.

¥ Article 45b, Basic Law for the Federal Republic of Germany, A Parliamentary Commissioner for
the Armed Forces shall be appointed to safeguard basic rights and to assist the Bundestag in exercising
parliamentary oversight. Details.

“ Article 17a, Basic Law for the Federal Republic of Germany : (2) Laws regarding defence,
including protection of the civilian population, may provide for restriction of the basic rights of freedom of

movement (Article 11) and inviolability of the home (Article 13).
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4 Article 80a, Basic Law for the Federal Republic of Germany : (1) If this Basic Law or a federal
law regarding defence, including protection of the civilian population, provides that legal provisions may be
applied only in accordance with this Article, their application,except when a state of defence has been declared,
shall be permissible only after the Bundestag has determined that a state of tension exists or has specifically
approved such application. The determination of a state of tension and specific approval in the cases mentioned
in the first sentence of paragraph (5) and the second sentence of paragraph (6) of Article 12a shall require a
two-thirds majority of the votes cast.

(2) Any measures taken pursuant to legal provisions by virtue of paragraph 1 of this Article shall be rescinded
whenever the Bundestag so demands.

(3) Notwithstanding paragraph (1) of this Article, the application of such legal provisions shall also be
permissible on the basis of and in accordance with a decision made by an international body within the
framework of a treaty of alliance with the approval of the Federal Government. Any measures taken pursuant to
this paragraph shall be rescinded whenever the Bundestag, by the vote of a majority of its Members, so

demands.
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© Article 87a, Basic Law for the Federal Republic of Germany : (1) The Federation shall establish
Armed Forces for purposes of defence. Their numerical strength and general organisational structure must be
shown in the budget.
(2) Apart from defence, the Armed Forces may be employed only to the extent expressly permitted by this
Basic Law.
(3) During a state of defence or a state of tension the Armed Forces shall have the power to protect civilian
property and to perform traffic control functions to the extent necessary to accomplish their defence mission.
Moreover, during a state of defence or a state of tension, the Armed Forces may also be authorised to support
police measures for the protection of civilian property; in this event the Armed Forces shall cooperate with the
competent authorities.
(4) In order to avert an imminent danger to the existence or free democratic basic order of the Federation or of a
Land, the Federal Government, if the conditions referred to in paragraph (2) of Article 91 obtain and forces of
the police and the Federal Border Police are insufficient, may employ the Armed Forces to support the police
and the Federal Border Police in protecting civilian property and in combating organised armed insurgents. Any
such employment of the Armed Forces shall be discontinued if the Bundestag or the Bundesrat so demands.

43 Article 91, Basic Law for the Federal Republic of Germany : (1) In order to avert an imminent
danger to the existence or free democratic basic order of the Federation or of a Land, a Land may call upon
police forces of other Lénder, or upon personnel and facilities of other administrative authorities and of the

Federal Border Police.
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(2) If the Land where such danger is imminent is not itself willing or able to combat the danger, the Federal
Government may place the police in that Land and the police forces of other Lander under its own orders and
deploy units of the Federal Border Police. Any such order shall be rescinded once the danger is removed or at
any time on the demand of the Bundesrat. If the danger extends beyond the territory of a single Land, the
Federal Government, insofar as is necessary to combat such danger, may issue instructions to the Land
governments; the first and second sentences of this paragraph shall not be affected by this provision.

“ Article 115b, Basic Law for the Federal Republic of Germany : Upon the promulgation of a
state of defence the power of command over the Armed Forces shall pass to the Federal Chancellor.

45 Article 115¢, Basic Law for the Federal Republic of Germany : (1) The Federation shall have
the right to legislate concurrently for a state of defence even with respect to matters within the legislative

powers of the Lénder. Such laws shall require the consent of the Bundesrat.
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0 Article 115a, Basic Law for the Federal Republic of Germany : (1) Any determination that the
federal territory is under attack by armed force or imminently threatened with such an attack (state of defence)
shall be made by the Bundestag with the consent of the Bundesrat. Such determination shall be made on
application of the Federal Government and shall require a two-thirds majority of the votes cast, which shall
include at least a majority of the Members of the Bundestag.

(2) If the situation imperatively calls for immediate action and if insurmountable obstacles prevent the timely
convening of the Bundestag or the Bundestag cannot muster a quorum,the Joint Committee shall make this
determination by a two-thirds majority of the votes cast, which shall include at least a majority of its members.
(3) The determination shall be promulgated by the Federal President in the Federal Law Gazette pursuant to
Article 82. If this cannot be done in time, promulgation shall be effected in another manner; the determination
shall be printed in the Federal Law Gazette as soon as circumstances permit.

(4) If the federal territory is under attack by armed force, and if the competent federal authorities are not in a
position at once to make the determination provided for in the first sentence of paragraph (1) of this Article, the
determination shall be deemed to have been made and promulgated at the time the attack began. The Federal
President shall announce that time as soon as circumstances permit.

(5) If the determination of a state of defence has been promulgated, and if the federal territory is under attack by
armed force, the Federal President, with the consent of the Bundestag, may issue declarations under
international law regarding the existence of the state of defence. Under the conditions specified in paragraph (2)

of this Article, the Joint Committee shall act in place of the Bundestag.
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1

" Article 115c¢, Basic Law for the Federal Republic of Germany: (2) To the extent required by
circumstances during a state of defence, a federal law for a state of defence may 1. make temporary provisions
concerning compensation in the event of expropriation that deviate from the requirements of the second
sentence of paragraph (3) of Article 14; 2. establish a time limit for deprivations of freedom different from that
specified in the third sentence of paragraph (2) and the first sentence of paragraph (3) of Article 104, but not
exceeding four days, for cases in which no judge has been able to act within the time limit that normally
applies.

(3) To the extent necessary to repel an existing or imminently threatened attack, a federal law for a state of
defence may, with the consent of the Bundesrat, regulate the administration and finances of the Federation and
the Linder without regard to Titles VIII, VIIIa and X of this Basic Law, provided that the viability of

the Lénder, municipalities, and associations of municipalities, especially with respect to financial matters, is
assured.

(4) Federal laws enacted pursuant to paragraph 1 or item 1 of paragraph 2 of this Article may, for the purpose of
preparing for their enforcement, be applied even before a state of defence arises.

h Article 115e, Basic Law for the Federal Republic of Germany:(2) This Basic Law may neither
be amended nor abrogated nor suspended in whole or in part by a law enacted by the Joint Committee. The
Joint Committee shall have no power to enact laws pursuant to the second sentence of paragraph (1) of Article

23, paragraph (1) of Article 24 or Article 29.
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