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ABSTRACT

Space for rent is popular among real estate developers and property owners. Spaces in
the buildings are allocated into offices, commercial areas, and residences whilst the developers
provide facilities necessarily to the leaseholders. This does not only increase the use of space more
efficient, but it also generates long-term incomes to the developers.

The well-known property development concept is a mixed-use real estate. Under this
concept, one property is used for multiple purposes, comprising of shopping centers, offices, and
residences. It seems to generate greater returns than other models. The scope of the concept extends
to the unused space in the property. The walkways, for instance, are an unused space in the sky
train stations. The developers thus apply the concept by allocating this space to retail stores, such
as beverage stores, bakery shops, book stores, bank, etc. This increases the users’ satisfaction as
well as maximizes property owners’ profits by using the space. Also, it creates a positive externality
in term of urbanization, which is in line with the government’s target. Returns on a space rental
eventually become a part of the real estate business’ income.

Corporate have the duty to pay the income tax. The corporate’ rental income is an
assessable income that is taxed under Section 40 (5) in the Revenue Code of Thailand. Meanwhile,
the income is also considered as an annual assessed rental value, which is subject to pay the tax

under Section 8 in the Building and Land Tax Act B.E. 2475 (1932). Dealing with the issue of the



same source of income paying tax twice, enterprises conduct a contract management to get a tax
benefit. Meanwhile, the Private Law indicates that the act is not void on account of its differing
from a provision of any law if such act does not against public order or good moral, and it is within
the scope specified by law.

Taxpayers could manage the contract under the principle of freedom of contract and
autonomy of will. The counterparty could agree on the terms of the contract, content, and objectives
while the contract termination could come from any reasons as long as it complies by the law or
does not against good moral. This juristic act establishes between persons relations. However, it
affects the government revenue in the way that a contractual debt payment altering the economic
status of the counterparty is taxable. The lessors are likely to separate into 2 contracts, lease and
service agreements, as they are subject to different tax obligations in order to maximize tax benefits
and minimize tax payments.

Since an act complies with the spirit of the law, the contract management is considered
as a tax planning. But it will call tax avoidance when the contract agreement makes use of a
loophole, which is not accordance with the purpose of the law. This act should not be accepted as
the government loses tax revenue. Therefore, the government should have prevented and responsive
measures.

Unfortunately, Thailand has no such measure to counter tax avoidance. The Building
and Land Tax Act B.E. 2475 (1932) only stipulates to pay the building and land tax on a rental fee
at as high as 12.5%, which has an issue of a tax duplication. In addition, the act allows officials to
exercise discretion to estimate an annual fee as appropriate. This increases land lord’s incentive to
do tax avoidance via the contract management.

Currently, the Land and Building Tax Act B.E. 2562 (2019) has enacted, which
automatically replaces the Building and Land Tax Act B.E. 2475 (1932). Regarding to the new act,
property taxation structure has changed. A tax base widens from taxing on income to taxing on the

property value. Also, the tax rate is pegged to the use of the property in a progressive rate. Instead,



it benefits the real estate developers to save tax payments, which makes tax avoidance no longer
necessary. But the government is a direct loser.

The study found that the Land and Building Tax Act do not have a clear framework of
the officials’ discretion to estimate the tax. Thus, the officials evaluate based on the contracts. The
new act helps address the issue but the state loses the revenues. This study proposes to collect other
types of tax related to the use of the property and sets general provisions to prevent tax avoidance.
This expects to enhance the efficiency of Thailand’s taxation system and utilize the property tax

income for a national development thereafter.
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