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ABSTRACT

The objective of this thesis is to study on problems regarding the taking of a person or
alleged culprit as a witness under the Organic Act on Counter Corruption B.E. 2542. The result of
the study shows three important problems concerning taking of a person or alleged culprit as a
witness; firstly, absence of rules of consideration whether a person or alleged culprit should be
taken as a witness or not, secondly, inability to examine the resolution of the National Counter
Corruption Commission ordering to take a person or alleged culprit as a witness, finally, absence
of legal measures for a taken witness failing to give testimony in court or giving testimony in
contrast with his given statement to the commission.

The researcher, as a result, has proposed that the Organic Act on Counter Corruption
B.E. 2542 should be amended by providing a mechanism in order to examine the exercise of the
National Counter Corruption Commission’s discretion by the Attorney General. Additionally, it is
recommended that the Notification of National Anti-Corruption Commission Concerning Rules,
Procedures and Conditions in Taking of a Person or Alleged Culprit as Witness without Prosecution
should be also revised by prescribing “minimal participation in the crime” to be one of the
significant considerations concerning taking of a person or alleged culprit as witness. Morever, it is
suggested here to empower the National Counter Corruption Commission to carry on the inquiry
process and lawsuit against a witness who fails to give testimony in court or break his word
contrary to the testimony previously given to the commission as well as to entail the National
Counter Corruption Commission to be an injured person for the false testimony and perjury

offences and have a competent to file a lawsuit against such taken witness.
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Chapter 2 Offender Assisting Investigations And Prosecutions

Article 71 Assistance by offender: immunity from prosecution

(1) If a specified prosecutor thinks that for the purposes of the investigation or prosecution of any
offence it is appropriate to offer any person immunity from prosecution he may give the person a written notice
under this subsection (an “immunity notice™).

(2) Ifa person is given an immunity notice, no proceedings for an offence of a description specified in
the notice may be brought against that person in England and Wales or Northern Ireland except in circumstances
specified in the notice.

(3) An immunity notice ceases to have effect in relation to the person to whom it is given if the
person fails to comply with any conditions specified in the notice.

(4) Each of the following is a specified prosecutor—

(a) the Director of Public Prosecutions;
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(b) the Director of Revenue and Customs Prosecutions;
(c) the Director of the Serious Fraud Office;
(d) the Director of Public Prosecutions for Northern Ireland;
(e) a prosecutor designated for the purposes of this section by a prosecutor mentioned in
paragraphs (a) to (d).
(5) The Director of Public Prosecutions or a person designated by him under subsection (4)(e) may
not give an immunity notice in relation to proceedings in Northern Ireland.
(6) The Director of Public Prosecutions for Northern Ireland or a person designated by him under
subsection (4)(e) may not give an immunity notice in relation to proceedings in England and Wales.
(7) An immunity notice must not be given in relation to an offence under section 188 of the

Enterprise Act 2002 (c. 40) (cartel offences)
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(1) a court or grand jury of the United States,
(2) an agency of the United States, or
(3) either House of Congress, a joint committee of the two House, or a subcommittee of either
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a prosecution for perjury, giving a false statement, or otherwise failing to comply with the order.
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Section 6003 Court and grand jury proceedings
(a) In the case of an individual who has been or may be called to testify or provide other
information at any proceeding before or ancillary to a court of the United states or a grand jury of the United
States, the United States district court for the judicial district in which the proceeding is or may be held shall

issue, in accordance with subsection (b) of this section, upon the request of the United States attorney for such
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district an order requiring such individual to give testimony or provide other information which he refuse to
give or provide on the basis of his privilege against self-incrimination, such order to become effective as
provide in section 6002 of this part.
(b) A united state attorney may, with the approval of the Attorney General, the Deputy Attorney

General, or any designated Assistant Attorney General, request an order under subsection (a) of this section
when in his judgment.

(1) the testimony or other information from such individual may be necessary to the public
interest; and

(2) such individual has refused or is likely to refuse to testify or provide other information on

the basis of his privilege against self-incrimination.
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* United state V. Cappetto, 502 F2D 1351, 1539 (7 th Cir 1974).
* United state V. Kates, 419 F. Supp. 846, 875-58 (E.D. Pa. 1976).

* Pillsbury V. Conboy, 459 U.S. 248, 262-64 (1983).
* United state V. Parcel of land, 937 F2D 98, 103 (3 d Cir 1991).

*' Gardner V Broderick, 392 U.S. 273, 278 (1968).

** Ryan V. Commissioner, 568 F2D 531, 541-42 (7 th Cir 1977).
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* German Criminal Code (StGB) Section 46b
Contributing to the discovery or prevention of serious offences
(1) If the perpetrator of an offence punishable by an increased minimum sentence of imprisonment or a
sentence of life imprisonment,

1. has contributed to the discovery of an offence under section 100a(2) of the Code of Criminal
Procedure by voluntarily disclosing his knowledge, or

2. voluntarily discloses his knowledge to an official authority in time for the completion of an
offence under section 100a(2) of the Code of Criminal Procedure, the planning of which he is aware of, to be
averted, the court may mitigate the sentence under section 49(1); a sentence of life imprisonment shall be
replaced with a term of imprisonment over ten years. In order to determine whether an offence is punishable by
an increased minimum sentence of imprisonment, only aggravations for especially serious cases but no
mitigations shall be taken into account. If the offender participated in the offence, his contribution to its
discovery must exceed his own contribution. Instead of a reduction in sentence the court may order a discharge if
the offence is punishable by a fixed-term sentence of imprisonment only and the offender would not be sentenced
to a term of more than three years.

(2) In arriving at its decision under subsection (1) above the court shall have particular regard to:

1. the nature and scope of the disclosed facts and their relevance to the discovery or prevention of the
offence, the time of disclosure, the degree of support given to the prosecuting authorities by the offender and the
gravity of the offence to which his disclosure relates, as well as

2. the relationship of the circumstances mentioned in No. 1 above to the gravity of the offence
committed by and the degree of guilt of the offender.

(3) A mitigation of sentence or a discharge under subsection (1) above shall be excluded if the
offender discloses his knowledge only after the indictment against him has been admitted by the trial court

(section 207 of the Code of Criminal Procedure)
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