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Thesis Title THE OFFENSE OF RAPE: A CASE STUDY OF NON-CONSENSUAL
CONDOM REMOVAL DURING SEXUAL INTERCOURSE OR "STEALTHING"

Author Patharapa Sutheerachart
Thesis Advisor Profersor Dr. Phaisith Phipatanakul, PhD.
Program Master of Laws
Academic Year 2024
ABSTRACT

The purpose of this thesis is to study the concept and interpretation of the scope
of offense of rape by studying cases of stealthing, the offenses, and the penalties under the
law for rape, and analyzing other countries’ criminalization of stealthing. It was carried out to
provide suggestions for amending provisions in the Thai Criminal Code relating to consent and
withdrawal of consent in rape offenses in cases of stealthing.

This thesis suggests an amendment to the provisions of the Criminal Code. By
adding a provision that stipulates that illegal removal of a condom is an offense of sexual
assault along Court judgments in England and the legal principles of the Federal Republic of
Germany as provided in section 276/1 paragraph one. And suggests an amendment to the
provisions of the Criminal Code by adding a provision requiring the illegal removal of a condom
during intercourse that causes the victim to contract a sexually transmitted disease or
unwanted pregnancy as a result, the offender must be punished more severely as provided
in section 276/1 paragraph two, in order to protect the victim from the offense of sexual
assault under section 276/1 paragraph one.

In this study, the author investigated the principles of other countries’ laws,
including the United States, the Federal Republic of Germany, England, and Singapore,
regarding the provisions on stealthing in similar and different manners as a guideline for
improving Thai law, in order to deter the practice of stealthing which affects individual’s health

and body rights.

Keywords: Stealthing, Non-consensual condom removal, Non-consensual condom removal

during sexual intercourse as rape
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* Volenti non fit iniuria (or injuria) (Latin: “to a willing person, injury is not done’) is a common
law doctrine which states that if someone willingly places themselves in a position where harm might
result, knowing that some degree of harm might result, they are not able to bring a claim against the
other party in tort or delict. Volenti applies only to the risk which a reasonable person would consider
them as having assumed by their actions; thus a boxer consents to being hit, and to the injuries that
might be expected from being hit, but does not consent to (for example) his opponent striking him with
an iron bar, or punching him outside the usual terms of boxing. Volenti is also known as a "voluntary
assumption of risk". Volenti is sometimes described as the plaintiff "consenting to run a risk". In this
context, volenti can be distinguished from legal consent in that the latter can prevent some torts arising
in the first place. For example, consent to a medical procedure prevents the procedure from being a
trespass to the person, or consenting to a person visiting one's land prevents them from being a
trespasser.
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* Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 4

“Victims should be treated with compassion and respect for their dignity. They are entitled to
access to the mechanisms of justice and to prompt redress, as provided for by national legislation, for the
harm that they have suffered.”

® Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 5
“Judicial and administrative mechanisms should be established and strengthened where necessary to
enable victims to obtain redress through formal or informal procedures that are expeditious, fair,
inexpensive and accessible. Victims should be informed of their rights in seeking redress through such
mechanisms.”

% Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 6
“The responsiveness of judicial and administrative processes to the needs of victims should be facilitated
by:

(@) Informing victims of their role and the scope, timing and progress of the proceedings and of the
disposition of their cases, especially where serious crimes are involved and where they have requested such

information;
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(b) Allowing the views and concems of victims to be presented and considered at appropriate
stages of the proceedings where their personal interests are affected, without prejudice to the accused and
consistent with the relevant national criminal justice system,

(c) Providing proper assistance to victims throughout the legal process;

(d) Taking measures to minimize inconvenience to victims, protect their privacy, when necessary,
and ensure their safety, as well as that of their families and witnesses on their behalf, from intimidation and
retaliation;

(e) Avoiding unnecessary delay in the disposition of cases and the execution of orders or decrees
granting awards to victim”

®" Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 8

“Offenders or third parties responsible for their behaviour should, where appropriate, make fair
restitution to victims, their families or dependants. Such restitution should include the return of property or
payment for the harm or loss suffered, reimbursement of expenses incurred as a result of the victimization,
the provision of services and the restoration of rights.”

% Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 9

“Governments should review their practices, regulations and laws to consider restitution as an

available sentencing option in criminal cases, in addition to other criminal sanctions.”
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* Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 12

“When compensation is not fully available from the offender or other sources, States should
endeavour to provide financial compensation to:

(a) Victims who have sustained significant bodlily injury or impairment of physical or mental health
as a result of serious crimes;

(b) The family, in particular dependants of persons who have died or become physically or
mentally incapacitated as a result of such victimization.”

" Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 13

“The establishment, strengthening and expansion of national funds for compensation to victims
should be encouraged. Where appropriate, other funds may also be established for this purpose, including
in those cases where the State of which the victim is a national is not in a position to compensate the
victim for the harm.”

"' Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985 Section 14

“Victims should receive the necessary material, medical, psychological and social assistance

through governmental, voluntary, commmunity-based and indigenous means.”
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% Matthew R. Lyon, ‘No Means No?: Withdrawal of Consent during Intercourse and the

Continuing Evolution of the Definition of Rape’ (1973) 1 The Journal of Criminal Law and Criminology
277, 279.

140 Baby v. State (9 February 2007) 916 A.2d 410. <https://case-law.vlex.com/vid/baby-v-state-
no-891958093> Audiile 22 funem 2566.

! Matthew R. Lyon (149550 139) 305.
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WY 2566.
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16 BBC News lne (398550 142).

" Albrecht Classen, Sexual Violence and Rape in the Middle Ages: A Critical Discourse in

Premodern German and European Literature (Walter de Gruyter 2011) 5.
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audaImen1sdaiunasUsulsumusulswieaniwazAuuLsluasaunt
LL‘Vi\‘iﬁqu,i‘U (Council of Europe Convention on Preventing and Combating Violence Against
Women and Domestic Violence) 3aaudyay1daiuya (Istanbul Convention) 119151 36 161
AmuadenurodA1dn “N1sUnTuUNIEings” 1muneis n1saenldngenasn MI1sHTN 1so
mentagldlasumnugusenaindgnnseyin'®

AuAngIUYTNT Y18 uluuseanang e vesaniusaisisasy
wosuil Jundgaademluuing 177 lagladinssiusiueinisalsaziiln (Sexual Assault) N3
UJaAumaLne (Sexual Coercion) wagn1598u (Rape) snlineiuluinsfel nanfe n1saudu
(Sexual Assault) manefis n3nsgvimamdle o Aduidunslasauaunivienatsau dodnau
nilslagusiAnanudugen nMsdafuniama (Sexual Coercion) vanefis nsnszviimanealag
1385y davdeldmasmnau wieannsiiiliggnnseilianuannsalunstestunules
d2un139u%U (Rape) mneauTInisnsaasddlulunssa 9 YBITNNY WU U1n Yosnasn
nsvin veayanadulagliléuanudusen dvdrudunuiagudniunssyidismunes
177 ualaruuanssiuluaouveding'® fseaundeadelud

1.1 AUEAAFINTNTUNTEYITNTMUN QYU el ululssaIangnunge1g U g

177" (The German Criminal Code Section 177) laUnaftlenuasaungunisnseyinieiiunis

YUTUNTEINT NI f9dl

% Shawn Boyne, Prosecutorial Discretion in Germany's Rechtsstaat: Varieties of Practice and

the Pursuit of Truth (University of Wisconsin-Madison 2007) 194.

' Wikipedia, ‘Council of Europe’ (Wikipedia) <https://de.wikipedia.org/wiki/Europarat>
duduiilo 30 furau 2566.
120 Wikipedia, ‘Vergewaltigung’ (Wikipedia) <https://de.wikipedia.org/wiki/Vergewaltigung>
duduiilo 30 fiurau 2566.
P! The German Criminal Code Section 177 Sexual assault; sexual coercion: rape

(1) Whoever, against a person’s discernible will, performs sexual acts on that person or has
that person perform sexual acts on them, or causes that person to perform or acquiesce to sexual acts

being performed on or by a third person incurs a penalty of imprisonment for a term of between six

months and five years.
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(2) Whoever performs sexual acts on another person or has that person perform sexual acts,
or causes that person to perform or acquiesce to sexual acts being performed on or by a third person
incurs the same penalty if

1. the offender exploits the fact that the person is not able to form or express a contrary will,

2. the offender exploits the fact that the person is significantly impaired in respect of the
ability to form or express a will due to said person’s physical or mental condition, unless the offender
has obtained the consent of that person,

3. the offender exploits an element of surprise,

4. the offender exploits a situation in which the victim is threatened with serious harm in case
of offering resistance or

5.the offender has coerced the person to perform or acquiesce to the sexual acts by
threatening serious harm.

(3) The attempt is punishable.

(4) The penalty is imprisonment for a term of at least one year if the inability to form or
express a will is due to the victim’s illness or disability.

(5) The penalty is imprisonment for a term of at least one year if the offender

1. uses force against the victim,

2. threatens the victim with a present danger to life or limb or

3. exploits a situation in which the victim is unprotected and at the mercy of the offender’s
influence.

(6) In especially serious cases, the penalty is imprisonment for a term of at least two years. An
especially serious case typically occurs where

1. the offender has sexual intercourse with the victim or has the victim have sexual
intercourse or commits such similar sexual acts on the victim or has the victim commit them on them
which are particularly degrading for the victim, especially if they involve penetration of the body
(rape), or

2. the offence is committed jointly by more than one person.

(7) The penalty is imprisonment for a term of at least three years if the offender

1. carries a weapon or other dangerous implement,

2. otherwise carries an instrument or other means for the purpose of preventing or
overcoming the resistance of another person by force or threat of force or

3. places the victim at risk of serious damage to health.

(8) The penalty is imprisonment for a term of at least five years if

1. the offender uses a weapon or other dangerous implement during the commission of the
offence or

2. the offender
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a) seriously physically abuses the victim during the offence or

b) by committing the offence places the victim in danger of death.

(9) In less serious cases under subsections (1) and (2), the penalty is imprisonment for a term
of between three months and three years, in less serious cases under subsections (4) and (5)
imprisonment for a term of between six months and 10 years, and in less serious cases under
subsections (7) and (8) imprisonment for a term of between one year and 10 years.
"% The German Criminal Code Section 178 Sexual assault, sexual coercion and rape resulting
in death

If, by committing sexual assault, sexual coercion or rape (section 177), the offender causes the

victim’s death at least recklessly, the penalty is imprisonment for life or imprisonment for a term of at

least 10 years.
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3 The German Criminal Code Section 176 Sexual abuse of children

(1) Whoever

1. performs sexual acts on a person under 14 years of age (child) or has the child perform
sexual acts on them,

2.causes a child to perform sexual acts on a third person or to have a third person perform
sexual acts on them,

3.offers or promises to supply a child for an offence under no. 1 or no. 2 incurs a penalty of
imprisonment for a term of at least one year.

(2) In the cases under subsection (1) no. 1, the court may dispense with imposing a penalty in
accordance with this provision if the sexual act between the offender and the child was consensual
and the difference both in age and level of development and maturity is small, unless the offender is
exploiting the child’s lack of capacity for sexual self-determination.

" The German Criminal Code Section 228 Consent
Whoever inflicts bodily harm with the victim’s consent is only deemed to act unlawfully if, despite
that consent, the act offends common decency.

° The German Criminal Code Section 176a Sexual abuse of children without physical contact
with the child

(1) Whoever

1. performs sexual acts in the presence of a child or has a third person perform sexual acts on
them in the presence of a child,

2. causes the child to perform sexual acts, unless the act is subject to a penalty under section
176 (1) no. 1 or no. (2) or

3. influences a child by means of pornographic content (section 11 (3)) or pornographic
speech
incurs a penalty of imprisonment for a term of between six months and 10 years.

(2) Whoever offers or promises to supply a child for an offence under subsection (1) or who

arranges with another to commit such an offence incurs the same penalty.
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Aneuusadeu anuasy wasaugisssuludien Snvazvssngraneussani Janyana
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(3) The attempt is punishable in the cases under subsection (1) no. 1 and no. 2. In the case of
offences under subsection (1) no. 3, the attempt is punishable in those cases in which completion of
the act is prevented solely on account of the fact that the offender mistakenly assumes that he or she
is acting upon a child.

% A% BGH NStZ-RR 1999,325 Nr.24.

T AR LG Augsburg NStZ1999,307.

1% a5Ans uasilsouiand, ‘vanemanefinifl 3577/2551 Uszanangmngena snsn 279

55809 (Lawyerthai) <http://www.lawyerthai.com/forum2/4794.htm(> duduile 25 flunAu 2566.
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DY ale  wAs (1899550 1) 161.

' Markus Dubber and Tatjana Homle, Criminal Law: A Comparative Approach

(Oxford University Press 2014) 468.
! The German Criminal Code Section 216 Killing upon request

(1) Whoever is induced to kill at the express and earnest request of the person killed incurs a
penalty of imprisonment for a term of between six months and five years.

(2) The attempt is punishable.

1% Markus Dubber and Tatjana Hormle (1%38358 160) 159.
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' Shawn Boyne (1148550 148) 193-195.
' Library of Congress, ‘Germany: Overhaul of Criminal Law Relating to Sexual Offenses’
(Library of Congress, 11 Apirl 2016) <https://www.loc.gov/item/global-legal-monitor/2016-04-
11/germany-overhaul-of-criminal-law-relating-to-sexual-offenses/> dudule 30 flunau 2566.

1 Stefan Kirchner, ‘Sexual Abuse of Children Abroad — A German Perspective on the Antalya

Case’ (2007) 8 German Law Journal 781 <https://shorturl.asia/dkVG3> dududle 30 Junau 2566.
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' Victor Tadros, ‘Rape Without Consent’ (2006) 3 Oxford Journal of Legal Studies 516

<https://www.jstor.org/stable/3877007> dududle 30 flunau 2566.

1% Sexual Offences Act 2003 Section 76 Conclusive presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved that the
defendant did the relevant act and that any of the circumstances specified in subsection (2) existed, it
is to be conclusively presumed—

() that the complainant did not consent to the relevant act, and

(b) that the defendant did not believe that the complainant consented to the relevant act.

(2) The circumstances are that—

() the defendant intentionally deceived the complainant as to the nature or purpose of the
relevant act;

(b) the defendant intentionally induced the complainant to consent to the relevant act by

impersonating a person known personally to the complainant.
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1% Sexual Offences Act 2003 Section 1 Rape

(1) A person (A) commits an offence if—

(a) he intentionally penetrates the vagina, anus or mouth of another person (B) with his penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.
(4) A person guilty of an offence under this section is liable, on conviction on indictment, to

imprisonment for life.
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' Sexual Offences Act 2003 Section 2 Assault by penetration

(1) A person (A) commits an offence if—

(a) he intentionally penetrates the vagina or anus of another person (B) with a part of his body
or anything else,

(b) the penetration is sexual,

(c) B does not consent to the penetration, and

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.
12 Anthony Hooper, David C. Ormerod and Duncan Atkinson, Blackstone's Criminal Practice
2012 (Oxford University Press 2012) 307.
' Sexual Offences Act 2003 Section 3 Sexual assault
(1) A person (A) commits an offence if—
(a) he intentionally touches another person (B),

(b) the touching is sexual,

(c) B does not consent to the touching, and
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(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not
exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.

" Richard Card, Card, Cross & Jones: Criminal Law (20th edn, Oxford University Press 2012) 307.

'™ Anthony Hooper, David C. Ormerod and Duncan Atkinson (1339338 172) 310.

1% Sexual Offences Act 2003 Section 4 Causing a person to engage in sexual activity without

consent
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(1) A person (A) commits an offence if—

(a) he intentionally causes another person (B) to engage in an activity,
(b) the activity is sexual,

(c) B does not consent to engaging in the activity, and

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,

including any steps A has taken to ascertain whether B consents.

or

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section, if the activity caused involved—
(a) penetration of B’s anus or vagina,

(b) penetration of B’s mouth with a person’s penis,

(c) penetration of a person’s anus or vagina with a part of B’s body or by B with anything else,

(d) penetration of a person’s mouth with B’s penis, is liable, on conviction on indictment, to

imprisonment for life.

(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable—

(a)on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine

not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.
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ANNINEYes “AnuBugen” Sinunngegluteseuduseslunguineeianvesuny
NnUseine @usulsemasangwlunsesvUyeAn13nseyinanulianisne A.A. 2003 Sexual
Offences Act 2003) 1n51 74" TadgyaiAanaundnlian Lﬁai’mqﬂﬁzaqmﬂwmmﬁ ANB UYL
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Offences Act 2003) \induiilesunarniinai R v Olugboja (1982) QB 320 (Court of Appeal)!”
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YT Richard Card (1899550 174) 349.

1% Sexual Offences Act 2003 Section 74 “Consent”

For the purposes of this Part, a person consents if he agrees by choice, and has the freedom
and capacity to make that choice.

' Legal Information Institute Cormnell Law School, ‘Regina v Olugboja’ (Legal Information
Institute Cornell Law School) <https://www.law.cornell.edu/women-and-

justice/resource/regina_v_olugboja> dududle 31 Slunay 2566.



91

(Y ) Y & 1 o ] a Y v o & A o ay
sudunisuanslivivindiaedianuianien s demeludaniuidu nsndasdal
veslsdularuanitdnaefidaesnUsendliugidons Juaegidenensanianiesn maene

YRUVIANUIWALLNITIEANUNAITIEL AU ULANIDDNDIANUNTINIENIT509 1 NTUTALNAN

Y

Y a

Hidgmeasuuindenkasslsenaliiuddemelaegidemelilaseiunsetniy waglifove

Y

[

AutEwRele 9 winevawidemelaseselrinaenyn wazdnaslanganserimaainiu lu

Y

Y

FULANUNIURII99 e D eeAgausUIN e uUssnaiduRden1e kastandnausisiale

Y

a1 nagddenieduseunsely lnednaslinisiddemelidusenluneuusnuadnasn

ansalduiaugidemelianuguseuls nevdwunisdeulindduaslagldniinnuigg

Y a 1

HLdeguIwidInnausIindaetulanseyinsindunsein s idene Weantiuug

Y Y

N15NATUIARTDIAI FANINBIATUNIsRATUlneAuzgnYuLareSuIeaUUsTIUS B3

“Anudugen” unAuLgnYu 11

'
a1

« 2 & ] aa o 3 Y M vy

Yoy aiaugnyuateItunsiindaeenUssnunifidemelilafesveainy
Premdensednlu gnyudeaiarsandemiaassindnisldidtdurug niomnugunss wse
Bmsla q Tukussderiuiunsell Adnagsrvimgaindugennsanianadudoiaassluda

vosiuedlunMavedgislmeduiusvialy Nellvsiuivegivaniunisaluasnsaluindeuvinli
Avenanniunaduil ndaiudugennann1auniemIenealngizAUNG It unLNiUsIAN
AuBugeNviell anyuiondug

Y
ARLINAEQNARAUINTAMURRFINTLTUNTEINTUT W BULAT LAY VE Tl A1ARNSTal

annseYinlrAudusau

<@ ! = = o o o r-:l'
LVI‘L!’?J’WIL!i%‘U‘Uﬂ{]%lIWEJT\]'WGI‘Ui%LWﬂJﬂ’J’]&JNWE’]‘Uﬂizﬂ’W%WLi?f}&@ﬂi@lﬂ‘wE& )
K

g1wesday nunnudenisialienafigailieaUssiiunazliusnnglomaasainluvasifinngsu

%
a o a

Usedliungeiu vadlalinnudugeunisly uiszdasiigadiauinimniinislinudueey
3smuBusetuinaneudsenlasgnisduauinaunds vielnsnisvaenarmieli
Hadomaniidudadofiddglumanandiifuinnisnssyiiudunuiingunseyidisgou
videlilngdosiiansan “anudusen” lugrundudvi  luilnseurquanudesnisveaandiug
Tuvsunvesnsiimaduiussswinsyaea wianudeanisdeainiuaie 4 flvAnlaenisiaae
ilesananulsidisla

AABINGHLAUIIUIZLAUAIULANAI9TZNINALTUEDY (Consent) LAZAIINTIEBY
(Submission) ﬂ?ul,ﬁuﬂszLﬁuﬁwﬁfgﬁgn@umﬁﬁ%ﬁ&iuﬁuﬁLﬁaaqﬂial,ﬁaﬁqL?{mﬁummﬁmwaq
Hladnugugendndnislinuduseunaunissiuussnaiviell wasnginisalwindaunsal
flaviany Wnn13alig q ﬁﬁﬂlﬂ@jmiﬁmﬁﬂ%amwﬁwLLazwamzmumauaﬂﬁgwmaﬁﬁmam'ami

wansanuvesidemeinfidemeiufisenevauesronisnsyinvesinagegdls ddnvazidu



92

° . = oA A o ] N a X 1 Yy o 1 &
n1s3gen (Acquiescence) violal tHpsnnlainissiudsenaliinduliensasulauidaindunis
Fuvszndiinananubugematallmsznssnssndiiueiavzinanaudieeuild

va a a

nonlain1sUgelAdeunnunuievesaudusenlilunsssvdygfn1snszein
AURAVIANA A.A. 2003 (Sexual Offences Act 2003) TuanwazaoinudusaulugIamdn
1 “WeTngUsrasiuiansinuaIuvNInt Anudugenvetuana Ao 9 MInnadlvinnuBuyey
Tngfinadeon Srnududasy uwaslinnuaiuisalunisdndulalianudugeulamenuies” J5019
a5u1elad1 ANBusa (Consent) HAULANAINAUAITIILDUNTONITIONTIUY (Submission)
~ a 3 a o <) a 1 1 £ v o A 1 a v
Wasnanudusentulianvauziduaudassliegnnelansdsdunaglanudusey flviaau
Busanansadendadulainazlinielulinudussulamenues wanssenduululianyu
JumsigiinnudusendrdedinnuBueenionineglunneisesniviedounendn auwiiula
11 AMUUANFANAIAYVBIANIN “ANBULBN” AU “N1T8UTIUL” UU ADDETAIN (Freedom)
vaayaaal inudueenlunisiagliegangldnisaseuiivesyanadu uaganuaunsalunms
anduladen (Choice) Iazlinnudugeunselillagefoninusus anudila wazdszaunisal
Tinvosnuasluvaeinisvendnuulugneeuduuinizegnglasvsnaniensaseuirvesunna
du niensevsludarunsalunisdndulasiigauies Wewindwinaiiuganudilavazioy
Uszaunisal
nadlagasy ANENYMEYIANLTUEBNAINNTEIITU YL ANITNTEYIIANURANIANE

A.A. 2003 Y03UTEIMASINgwAmUndeulunIng 74 du Aotandiusoududasy diasnmlung
A ra 1Y 1 [V PN = a a | a ~ o v v Y 3 a
won witlemdanandudunandesduddvinsluldvesnisfinuiioul luusududeaass
nanfe mndunsdimuBusenluvasiiyrrandournuausalunisdndulaiesniiuwngs,
agfioindunislinnudugeumuauminevesionuuinsidnisld e sndegiagu wisann
A leangsidnluiludwumnnneuiimeduius vinisaiulaiuau wasgadoanuaunsaty

A a = a Y Y aq v A v oo A vy a a a
nsnvzBugeuviseliduvedla 9 medveuselesdilignuaradudsiu wiioliinsedugeunaed

v o Y = | 2 o a (% = <@ | | = M Ya a = v v €
weduiusaevsold Faindynisdenguiienuiuinneunuasiseliladugeunasiimadunus

180 Aqs8usw

¢y nMsBugeufugslionafnuuegluivinseduseniinaduiudieuseosdle
Pugsvdelanansanindainliinansenusenisdaduladulidumelinmsnszsinfiieainnisdn
Taluvazndeueuannsatuduauduseniiufaimmumdnaubuseuialuvesnnsild
agalsimudausnglamnlunisigatisanuaiuisasasainudaselunisiinnnugueendndl

Anudugeniiuanluszauladezioduiivamenazsanunisaluaziinlanavesannudugeulum

1% ). D. Elvin, ‘The Concept of Consent Under The Sexual Offences Act 2003’ (2008) 6 Journal

of Criminal Law, 522.



93

v
a a v

nandula® Snvslamnisdnduazanuinusgnyudvinntinfibideraasunmainnaegnyuas
| I v a D= = ¢ P ] = = 1%
Wenseludluvalvianudugenifemeiivunfuaivdeursogaiduanuainsalunisiv

Audueey vilrlunsujiRaruunnlgymiastuedivanuaiuisavamueanulunislduniig

Y
(%

TivauzgnyuideviseliwelunsirwTauisanftueig

unfignus eennudusanlunguaneiigafunisnseyinauianIsnaAveslseina

<

genguuuliiiissusingegluning 74 wisnseswUyaAnsnseyinmnuianisne a.a. 2003

£
v A

Wi Tusesidu o wisnsssdyafferiuinusnguaniessnnuduseuguduuiiunis

1% Clare Gunby, Anna Carline and Caryl Beynon, ‘Alcohol-related Rape Cases: Barristers’

Perspectives on the Sexual Offences Act 2003 and Its Impact on Practice’ (2010) 6 Journal of Criminal

Law, 580-582.



94

182
5

BugaNANILIBY FIRg1Y 119s1 75" uavung 76" Fegneldvdnanuduseuiilly

11057 74 978 Tag 11057 75 (2)(e) N1enaniTeInusuinvesrd@slanseyingislagodeme

1% Sexual Offences Act 2003 Section 75 Evidential presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved—

(a) that the defendant did the relevant act,

(b) that any of the circumstances specified in subsection (2) existed, and

(c) that the defendant knew that those circumstances existed, the complainant is to be taken
not to have consented to the relevant act unless sufficient evidence is adduced to raise an issue as to
whether he consented, and the defendant is to be taken not to have reasonably believed that the
complainant consented unless sufficient evidence is adduced to raise an issue as to whether he
reasonably believed it.

(2) The circumstances are that—

(a) any person was, at the time of the relevant act or immediately before it began, using
violence against the complainant or causing the complainant to fear that immediate violence would
be used against him;

(b) any person was, at the time of the relevant act or immediately before it began, causing the
complainant to fear that violence was being used, or that immediate violence would be used, against
another person;

(c) the complainant was, and the defendant was not, unlawfully detained at the time of the
relevant act;

(d) the complainant was asleep or otherwise unconscious at the time of the relevant act;

(e) because of the complainant’s physical disability, the complainant would not have been
able at the time of the relevant act to communicate to the defendant whether the complainant
consented;

(flany person had administered to or caused to be taken by the complainant, without the
complainant’s consent, a substance which, having regard to when it was administered or taken, was
capable of causing or enabling the complainant to be stupefied or overpowered at the time of the
relevant act.

(3) In subsection (2)(a) and (b), the reference to the time immediately before the relevant act
began is, in the case of an act which is one of a continuous series of sexual activities, a reference to
the time immediately before the first sexual activity began.

1% Sexual Offences Act 2003 Section 76 Conclusive presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved that the
defendant did the relevant act and that any of the circumstances specified in subsection (2) existed, it
is to be conclusively presumed—

() that the complainant did not consent to the relevant act, and
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(b) nsnseviliudingAnisaiwinaela o Aszulilueuning (2)

(b) that the defendant did not believe that the complainant consented to the relevant act.

(2) The circumstances are that—

() the defendant intentionally deceived the complainant as to the nature or purpose of the
relevant act;

(b) the defendant intentionally induced the complainant to consent to the relevant act by
impersonating a person known personally to the complainant.

184 Catherine Elliott and Claire de Than, ‘The Case for a Rational Reconstruction of Consent in
Criminal Law’ (2007) 2 Modern Law Review, 240.
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n13a79a1b3luenuIngT 2 91 “...Penetration is a continuing act from entry to withdrawal.”

% Sexual Offences Act 2003 Section 79 Part 1: general interpretation

(1) The following apply for the purposes of this Part.

(2) Penetration is a continuing act from entry to withdrawal.

(3) References to a part of the body include references to a part surgically constructed (in
particular, through gender reassignment surgery).

(4) “Image” means a moving or still image and includes an image produced by any means
and, where the context permits, a three-dimensional image.

(5) References to an image of a person include references to an image of an imaginary person.
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Dr. Sinead Ring 910 University of Kent na1231 "asfiaundenisedusiaieativ 'anu

guganuuviiioula’' Tay Dr. Ring o1eflanszs1vdyajAnisnsevinanulamiane a.e. 2003 U89

(6) “Mental disorder” has the meaning given by section 1 of the Mental Health Act 1983 (c.
20).

(7) References to observation (however expressed) are to observation whether direct or by
looking at an image.

(8) Touching includes touching—

(a) with any part of the body,

(b) with anything else,

(c) through anything, and in particular includes touching amounting to penetration.

(9) “Vagina” includes vulva.

(10) In relation to an animal, references to the vagina or anus include references to any similar
part.

! Kaitamaki v R <https://www.lawteacher.net/cases/kaitamaki-v-r.php> dududle 31 fluau
2566.
"% Nicola Monaghan, Criminal Law Directions ( Oxford University Press 2012) 176-178.
> Sirin Kale, ‘Man Convicted of Rape After Removing Condom During Sex Without Consent’

(Vice, 12 January 2017) <https://www.vice.com/en/article/mbga83/man-convicted-of-rape-after-

removing-condom-during-sex-without-consent> @uAutila 31 duAu 2566.
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" PENAL CODE 1871 2020 REVISED EDITION
Rape
375 (1) Any man who penetrates the vagina of a woman with his penis —
(a) without her consent; or
(b) with or without her consent, when she is below 14 years of age,
shall be guilty of an offence.

(1A) Any man (A) who penetrates, with A’s penis, the anus or mouth of another person (B) —
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(a) without B’s consent; or

(b) with or without B’s consent, when B is below 14 years of age, shall be guilty of an offence.

(2) Subject to subsection (3), a man who is guilty of an offence under this section shall be
punished with imprisonment for a term which may extend to 20 years, and shall also be liable to fine
or to caning.

(3) Whoever —

(a) in order to commit or to facilitate the commission of an offence under subsection (1) or
(1A) —

(i) voluntarily causes hurt to any person; or

(i) puts a person in fear of death or hurt to that person or any other person;

(b) commits an offence under subsection (1) or (1A) against a person below 14 years of age
without that person’s consent; or

(c) commits an offence under subsection (1) or (1A) against a person below 14 years of age
with whom the offender is in a relationship that is exploitative of that person,
shall be punished with imprisonment for a term of not less than 8 years and not more than 20 years
and shall also be punished with caning of not less than 12 strokes.

(4) No man shall be guilty of an offence under subsection (1)(b) or (1A)(b) for an act of
penetration against his wife with her consent.

(5) Despite section 79, no man shall be guilty of an offence under subsection (1)(a) or (1A)a) if
he proves that by reason of mistake of fact in good faith, he believed that the act of penetration
against a person was done with consent.

(6) No man shall be punished under subsection (3)(b) if he proves that by reason of mistake of
fact in good faith, he believed that the act of penetration against a person below 14 years of age was

done with consent.
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% Alia Marsha, ‘Singapore Is About to Make Stealthing Illegal Ret’ (Vice, 15 February 2019)

<http://www.vice.com/en/article/8xy5vb/singapore-is-about-to-make-stealthing-illegal> duduile 15
WW8U 2566.

' Daryl Loy Guo Wei and Joel Soon Jian Wei, ‘Fraudulent Sex Criminalisation in Singapore: An
Accidental Success’ (SMU Lexicon, 13 March 2020) <https://smulexicon.com/2020/03/13/fraudulent-
sex-criminalisation-in-singapore-an-accidental-success/> duduidle 15 wweu 2566.

?%2 PENAL CODE 1871 2020 REVISED EDITION

Procurement of sexual activity by deception or false representation

376H.—(1) Any person (A) shall be guilty of an offence if —

(a) A intentionally touches another person (B) or intentionally incites B to —

(i) touch A or the bodily fluids of A;

(i) touch B;

(iii) touch another person (C) or the bodily fluids of C; or
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(iv) be touched by C;

(b) the touching is sexual and B consents to the touching;

(c) A fraudulently obtains B’s consent by means of deception or false representation practised
or made by A for that purpose;

(d) the deception or false representation mentioned in paragraph (c) relates to —

(i) the use or manner of use of any sexually protective measure; or

(i) the risk of B contracting a sexually transmitted disease from the touching; and

(e) A knows or has reason to believe that the consent was given in consequence of such
deception or false representation.

(2) A person who is guilty of an offence under subsection (1) shall —

(a) in the case where the sexual touching mentioned in that subsection involved —

(i) penetration of the vagina or anus (as the case may be) with a part of the body or anything
else; or

(i) penetration of the mouth with the penis, be punished on conviction with imprisonment for
a term which may extend to 10 years, or with fine, or with caning, or any combination of such
punishments; and

(b) in any other case, be punished on conviction with imprisonment for a term which may
extend to 2 years, or with fine, or with both.

(3) For the purposes of subsection (1) —

(a) a person makes a false representation if it is untrue or misleading, and that person knows
that it is, or might be, untrue or misleading;

(b) a representation may be express or implied; and

(c) a “sexually protective measure” means —

(i) where B is female, a device, drug or medical procedure to prevent pregnancy or sexually
transmitted diseases as a result of sexual intercourse; or

(ii) where B is male, a device, drug or medical procedure to prevent sexually transmitted
diseases as a result of sexual intercourse.

?% PENAL CODE 1871 2020 REVISED EDITION

Consent given under misconception in sexual offences

377CB.—(1) Despite section 90(a)(ii), a consent for the purposes of an act which is the
physical element of a sexual offence is not a consent given by a person under a misconception of fact
only if it is directly related to —

(a) the nature of the act, namely that it is not of a sexual nature;

(b) the purpose of the act, namely that it is not for a sexual purpose; or



106

2 ¥
LY va o S

undrygfinaassiianvoulumueinsvasnarsmanaiiiuevgnsiinseuagqulnengyane derou
nsUfsunguaneetan U e 2019 AnuBusemiitotanUsrasivosnuianananauas iy
manaldsunisszylimelduing 906 Tnefidoulvitanudusenszaniduluazlag
"addAaludoiianie msufiireanufuseuedainisutuiluaufionanauas
aiiailiifeaiumadunudnvaziamevesUssnangineglagionnzesnads wnenm
Flaendnnsudinisldnadenatsuavlafnudielildundsuselevilumaneazfuowyingsy
wnwe 9 funsldnadenaioldungamsndau

agalsfinnn wns1 377CB Preandymnisinnudemassuiefunsdifienarilv
AnuBusonmamadulusy dviugauszasdusanisarsazidamane auidilaiafedfu

Ta1199399zd v atestud nuuensatngusvasdvaanisnsen (vasdagaigld uins

(€) the identity of the person doing the act, and the person doing the act knows, or has reason
to believe, that the consent was given in consequence of such misconception.

(2) In subsection (1) —

“sexual” has the meaning given by section 377C(3),

“sexual offence” means any offence where the physical element of the offence under this
Code or any other written law involves an act of a sexual nature and includes but is not limited to any
offence under sections 375 to 377BN.

Illustrations

(a) A deceives B into allowing him to penetrate her vagina by inducing the misconception that
he is extracting an evil spirit from B’s body. B believes A and thinks that what she has consented to is
a procedure to extract an evil spirit, not sexual intercourse. B has given her consent under a
misconception as to the sexual nature of the act. B’s apparent consent is therefore not a valid
consent.

(b) A deceives B into believing that he can heal B’s chronic disease by treatment involving
sexual penetration. B gives her consent under the misconception that the act is treatment for a health
purpose and not for a sexual purpose. B’s apparent consent is therefore not a valid consent.

(c) A deceives B into believing that A is her husband. A is an imposter. B consents to sexual
intercourse with A because she believes A is her husband. B’s consent is given under a misconception
of the identity of A and is therefore not a valid consent.

(d) A deceives B into believing that A is an influential movie director. A is in fact only an
administrative assistant to that movie director. B consents to sexual intercourse with A because she
believes A is that movie director. B’s misconception is as to A’s attributes and not of A’s identity. B’s

consent is therefore a valid consent.
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2 THE MOMENTUM TEAM (199330 166).
? Sexual Offences Act 2003 Section 79 Part 1: general interpretation

(1) The following apply for the purposes of this Part.

(2) Penetration is a continuing act from entry to withdrawal.

(3) References to a part of the body include references to a part surgically constructed (in
particular, through gender reassignment surgery).

(4) “Image” means a moving or still image and includes an image produced by any means and,
where the context permits, a three-dimensional image.

(5) References to an image of a person include references to an image of an imaginary person.

(6) “Mental disorder” has the meaning given by section 1 of the Mental Health Act 1983 (c. 20).

(7) References to observation (however expressed) are to observation whether direct or by
looking at an image.

(8) Touching includes touching—

(a) with any part of the body,

(b) with anything else,

(c) through anything, and in particular includes touching amounting to penetration.

(9) “Vagina” includes vulva.

(10) In relation to an animal, references to the vagina or anus include references to any similar
part.

2% Kaitamaki v R (1899550 191).

Y Nicola Monaghan (1399558 192) 176-178.
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