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ABSTRACT

Criminalization of the offense of taking away a child or a minor for indecent purposes
under Section 317 or Section 319 of the Criminal Code is intended to preserve the administrative
power and to protect children from the adult’s wrongdoings, not to punish children for the acts with
consent or willingness between both parties with similar ages who have no malicious intent or
criminal behavior. The criminalization of the aforementioned offense may be utilized by parents of
a party in negotiating for unlawful benefits paid by the other party in exchange for not being
prosecuted. Moreover, the prosecution against a child or a minor for such acts would affect their
childhood welfare in various fronts. If the prosecution and the judgment resulted in a suspension of
sentence, the child may be condemned as an offender, defamed, barred from future opportunities,
and stigmatized by the society. The age criteria in the aforementioned sections were not in
accordance with the age criteria for child’s right protection under the Convention on the Rights of
the Child and other laws. This may contradict the intent of the child protection principles under the
Convention on the Rights of the Child, the Constitution of the Kingdom of Thailand, and various
child protection laws emphasizing on highest interest of children. Upon comparing with foreign
laws in this issue, Thai laws are not in accordance with the principles of foreign laws in this issue.

The study revealed the needs for actions against the child committing the offense of
taking away a child or a minor for indecent purposes with consent or willingness of both parties
who are in similar ages and the examination to find out whether the true intent of the child or minor
is a criminal behavior in order to determine the proper enforcement measures against the offenders

instead of punishments. If such measures are successfully enforced by determining the reasons of



excuse for a child or a minor, it may lead to the proper solutions for the issue without conflicting
the interest of the overall society and conform to the provisions and intent of the Convention on the
Rights of the Child in which Thailand is a state party, and other relevant child protection laws.
The author suggested the guidelines for proper determination of reasons of excuse in
the cases of taking away a child or a minor for indecent purposes with consent of children or minors
of both parties under Section 317 and Section 319 of the Criminal Code in order to resolve various
problems arising from the prosecution against children or minors in such cases and for the best

interest of the children that prioritizes the protection of children and facilitates true justice.
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2 Qection 213.1 Rape and related offences. (1) Rape. A male who has sexual intercourse with a

female not his wife is guilty of rape if:

(a) he compels her to submit by force or by threat of imminent death, serious bodily injury,extreme
pain or kidnapping, to be inflicted on anyone; or

(b) he has substantially impaired her power to appraise or control her conduct by administering or
employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or

(c) the female is unconscious; or (d) the female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course thereof the actor inflicts serious bodily
injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the
crime and had not previously permitted him sexual liberties, in which cases the offense is a felony of the first
degree. Sexual intercourse includes intercourse per os or per anum, with some penetration however slight;
emission is not required
" Section 213.4 Sexual assault.

A person who has sexual contact with another not his spouse, or causes such other to have sexual
conduct with him, is guilty of sexual assault, a misdemeanor, if...

(4) the other person is less than 10 years old; or...

"* Section 2243 Federal law.

(a)Of a Minor.-Whoever, in the special maritime and territorial jurisdiction of the United States or

in a Federal prison, or in any prison, institution, or facility in which persons are held in custody by direction of

or pursuant to a contract or agreement with the head of any Federal department or agency, knowingly engages in

a sexual act with another person who
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(1) has attained the age of 12 years but has not attained the age of 16 years; and
(2) is at least four years younger than the person so engaging; or attempts to do so, shall be fined

under this title, imprisoned not more than 15 years, or both.
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@u,asumﬁmms A1 (Abduction of minors from the care of their parents etc)

' The care and upbringing of children is the natural right of parents and a duty primarily incumbent

upon them. The state shall watch over them in the performance of this duty.
"** Children may be separated from their families against the will of their parents or guardians only
pursuant to a law and only if the parents or guardians fail in their duties or the children are otherwise in danger
of serious neglect.
! Section 235 Abduction of minors from the care of their parents etc

(1) Whosoever removes from the custody of one or both of his parents or his guardian or denies
them access to

1. a person under eighteen years of age by force, threat of serious harm or deception; or

2. a child, without being a relative, shall be liable to imprisonment not exceeding five years or a
fine.

(2) Whosoever

1. removes a child from the custody of one or both of his parents or his guardian in order to take
him abroad; or

2. denies access to him abroad after having removed him there or the child having gone there, shall
incur the same penalty.

(3) In cases under subsection (1) No 2 and subsection (2) No 1 above the attempt shall be
punishable.

(4) The penalty shall be imprisonment from one to ten years if the offender

1. by the offence places the victim in danger of death or serious injury or of a substantial impairment

of his physical or mental development; or

2. commits the offence for material gain or with the intent of enriching himself or a third person.
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(5) If by the offence the offender causes the death of the victim the penalty shall be imprisonment
of not less than three years.

(6) In less serious cases under subsection (4) above the penalty shall be imprisonment from six
months to five years, in less serious cases under subsection (5) above imprisonment from one to ten years.

(7) The abduction may only be prosecuted upon request in cases under subsections (1) to (3) above
unless the prosecuting authority considers proprio motu that prosecution is required because of special public

interest.
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% Section 49 (1) person shall be guilty of an offence if, knowingly and without lawful authority or
reasonable excuse, he

(a) takes child to whom this section applies away from the responsible person;

(b) keeps such a child away from the responsible person ; or

(c) induces , assists or incites such a child to run away or stay away from the responsible person

(2) This section applies in relation to a child who is

(a) in care;

(b) the subject of an emergency protection order; or

(¢) in police protection

And in this section “the responsible person” means any person who for the time being has care of
him by virtue of the care order, the emergency protection order , as the case may be.

(3) A person guilty of an offence under this section shall be liable on summary conviction to
imprisonment for a term not exceeding six months , or to a fine not exceeding level 5 on the standard seale , or to

both.
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"% Offence of abduction of child by parent, etc.

(1) Subject to subsections (5) and (8) below, a person connnected with a child under the age of
sixteen commits an offence if he takes or sends the child out of the United Kingdom without the appropriate
consent.

(2) A person is connected with a child for the purposes of this section if—

(a) he is a parent of the child; or

(b) in the case of a child whose parents were not married to each other at the time of his birth, there
are reasonable grounds for believing that he is the father of the child; or

(c) he is a guardian of the child; or

(ca) he is a special guardian of the child; or

(d) he is a person named in a child arrangements order as a person with whom the child is to live;
or (e) he has custody of the child.

(3) In this section ’the appropriate consent’, in relation to a child, means—

(a) the consent of each of the following—

(i) The child’s mother;

(ii) the child’s father, if he has parental responsibility for him;

(i) any guardian of the child,;

(iiia) any special guardian of the child,;

(iv) any person named in a child arrangements order as a person with whom the child is to live;

(v) any person who has custody of the child; or

(b)the leave of the court granted under or by virtue of any provision of Part II of the Children Act
1989; or

(¢)if any person has custody of the child, the leave of the court which awarded custody to him.

(4) A person does not commit an offence under this section by taking or sending a child out of the
United Kingdom without obtaining the appropriate consent if—

(a) he is a person named in a child arrangements order as a person with whom the child is to live,
and he takes or sends the child out of the United Kingdom for a period of less than one month; or

(b) he is a special guardian of the child and he takes or sends the child out of the United Kingdom

for a period of less than three months.
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"7 Offence of abduction of child by other persons.

(1) Subject to subsection (3) below, a person, other than one mentioned in subsection (2) below.
commits an offence if, without lawful authority or reasonable excuse, he takes or detains a child under the age of
sixteen—

() so as to remove him from the lawful control of any person having lawful control of the child; or

(b) so as to keep him out of the lawful control of any person entitled to lawful control of the child.

(2) The persons are—

(a) where the father and mother of the child in question were married to each other at the
time of his birth, the child’s father and mother;

(b) where the father and mother of the child in question were not married to each other at the time
of his birth, the child’s mother; and

(c) any other person mentioned in section 1(2)(c) to (e) above.
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' Section 5 Rape of a child under 13 (1)A person commits an offence if

(a)he intentionally penetrates the vagina, anus or mouth of another person with his penis, and

(b)the other person is under 13.

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.
' Section 6 Assault of a child under 13 by penetration (1) A person commits an offence if(a)he
intentionally penetrates the vagina or anus of another person with a part of his body or anything else,

(b)the penetration is sexual, and (c)the other person is under 13.

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to

imprisonment for life.
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"' Section 7 Sexual assault of a child under 13 (1) A person Commits an offence if - (a)he
intentionally touches another person, (b)the touching is sexual, and (c)the other person is under 13.

(2)A person guilty of an offence under this section is liable

(a)on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not
exceeding the statutory maximum or both;

(b)on conviction on indictment, to imprisonment for a term not exceeding 14 years.

' The Crown Proscution Service, " Prosecution Policy and Guidance," Accessed November 4,

2015, from http://www.cps.gov.uk/news/fact_sheets/sexual offences/. 8187 1eTTaN 147, 4. 110.
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UNAFEI : Criminal Justice Legislation of Japan. The Peanal Code, XXXIII Crime of kidnapping
by Force or Enticement.

"7 Article 224 (Kodnapping or Abduction) A person who kidnaps a minor by force, threat, fraud
or enticement shall be punished with imprisonment at forced labor for not less than three months nor more than

five years.
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Article 225 : (kidnapping or Abduction for Profit) A person who kidnaps another by force, threat
fraud or enticement for the purpose of profit, immorality , or marriage shall be punished with imprisonment at
forced labor for not less than one year nor more than ten years.
' Article 2252 (kidnapping or Abduction for Ransom) A person who kidnaps or abducts another
for the purpose of making his or her near relative or any other person who is concerned about the safety of the
kidnapped or abducted person surrender any property , trading on his concern shall be punished with
imprisonment at forced labor for life or for not less than three years
" Article 226 : (kidnapping or Abduction for Transportation to Foreign Country ; Traffic in
Persons) A person who kidnaps another by force , threat , fraud or enticement for the purpose of transporting the
same person outs of japan shall be punished with imprisonment at forced labor for limited term of not les than
two years.

"' Article 227; (Assistance in kidnapping or Abduction, Receving Kindnapped or Abductied Person
A Person who, for the purpose of assisting another who has committed a crime provided for in Articled 224, 225
or the prceding Article, received, confines or conceals a person who has been kidnapped, abducted or sold, shal
be punished with imprisonment at forced labor fornot less three month nor morethan five years

' Article 228 (Attempts) attempts to commit the crimes provided for in Article 224, 225, paragraph
1 of Article 225 — 2, Article 226 and paragraph 1 to 3 and former part of paragraph of the proceedinf Article shall

be punished
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"7 Article 177 of the Japanese Penal Code

A person who, through assault or intimidation, forcibly commits sexual intercourse with a femal of
not less than thirteen years of age commits the crime of rape and shall be punished by imprisonment with work
for a definite term of not less than 3 years. The same shall apply to a person who commits sexual intercourse with
a female under thirteen years of age.
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