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ABSTRACT

The objective of this thesis is to study the background, concepts and theories
concerning the establishment of a married couple's family, to study the legal measures relating to
the establishment of a spouse's family in Thailand compared to foreign countries, to study legal
problems related to the establishment of a spouse's family and study to find a way to improve the
provisions relating to the establishment of a spouse's family according to the draft of the Marriage
Registration Act B.E. .... to be appropriate for Thailand.

The study found that there are two approaches to enacting a law certifying the right to
establish a family. The first approach is to amend the Civil and Commercial Code on Family to
include same-sex couples in marriage. The second approach is to enact statutory-level legislation.
The author agrees with the enactment of statutory-level legislation separately from the Civil and
Commercial Code to allow for the protection of spouses' right to establish a family as soon as
possible. At present, there has been enacted (draft) the Marriage Act B.E. .... and is currently
under consideration by the cabinet. However, the Act does not stipulate rules regarding same-sex
couples' engagement. Therefore, the author is of the opinion that the rules relating to the
engagement under the Civil and Commercial Code should be included. In addition, the right to
establish a spouse's family according to (draft) the Marriage Act B.E. .... is equal to the marriage
of a man and a woman under the Civil and Commercial Code. Therefore, there should be a law
stipulated in the end of the Act including Social Security Act B.E. 2533 , Person Name Act B.E.
2505 , Royal Decree on Welfare Concerning Medical Treatment B.E. 2553 and as amended (No.
2) B.E. 2555 , The Ministry of Finance's Criteria for Disbursement of Benefits for Medical
Treatment B.E. 2553 , Revenue Code and the Protection of Children Born Using Assisted

Reproductive Technology Act B.E. 2558 , by stipulating that any rights or welfare or duties



prescribed by law for spouses or husbands under the Civil and Commercial Code to include

spouses under the Life Partners Act B.E. .... mutatis mutandis.

Key Word: Spouse , The right to form a family , same sex couple
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¥ Wikipedea, Same-sex Marriage in the United Kingdom., https://en.wikipedia.org/wiki/Same-
sex_marriage_in_the United_Kingdom#Civil_partnerships

* Voanews, Luxembourg's Gay Prime Minister Marries Partner,
https://www.voanews.com/europe/luxembourgs-gay-prime-minister-marries-partner

* CNN, Same sex Marriage Fast Facts, https://edition.cnn.com/2013/05/28/us/same-sex-marriage-
fast-facts/index.html

“ Julia Hollingsworth, Taiwan legalizes same-sex marriage in historic first for Asia,

https://edition.cnn.com/2019/05/17/asia/taiwan-same-sex-marriage-intl/index.html.
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] 4 4 U 1
‘1J5$3J'JZ’1ﬂaﬁ3J1$JLL‘W\161Jﬂ\?ﬂigl‘ﬂﬁlu!‘ﬁ@ﬂmuﬂ (Dutch Civil Code) Lﬁll’ﬁ 1 NV NY
1 [ o [ s A [
ﬁ”lﬁjﬁﬂuﬂﬂmlazﬂ'i@ﬂﬂi’:l (Law of Persons and Family Law) NI UANANINUNINYIND
[ v [ 9 1 1 )=} [ F)
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ﬂg]wmmrw'a (Marriage) ﬂ1i%ﬂ°l/l$£ﬁﬂuﬂ%’l@]@nuﬂgﬁumﬂ%%@ (Registered Partnership)ttaig

L1

' CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION, Article 9

Right to marry and right to found a family

The right to marry and the right to found a family shall be guaranteed in accordance with the national
laws governing the exercise of these rights.

" Angloinfo, “Same-Sex Marriage and Registered Partnerships,” ﬁuﬁ’mﬁﬁuﬁ 2 ﬁqumu 2564,

910 https://www.angloinfo.com/how-to/netherlands/family/marriage-partnerships/same-sex-marriage.
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" Acess serving the international community, “Getting marrid in the Netherlands,” Fud L!Lﬁ"t] ’3/1!17] 2
ﬁqmﬂu 2564, 91N https://access-nl.org/relocating-to-netherlands/legal-matters/getting-married-
netherlands/types-relationship-contracts-for-couples/

" Duch Civil Code, Title 1.5 Marriage

Article 1:30 Statutory rules have only effect for the civil relationship between the spouses

1. A marriage may be entered into by two persons of a different or of the same gender (sex).

2. The law considers a marriage only in its legal civil relationships.

"* Duch Civil Code, Section 1.5.1 Requirements for entering into a marriage. Article 1:31 Minimum
age

1. A man and a woman must both have reached the age of eighteen years in order to be allowed to
enter into a marriage.

2. No impediment to a marriage as meant in the previous paragraph exists when the persons who
intend to enter into a marriage with each other have both reached the age of sixteen years and the woman
submits a declaration of a medical doctor that she is pregnant or that she already has brought a child into the
world.

3. The Minister of Justice may, for compelling reasons, grant dispensation from the requirement
mentioned in paragraph 1.

" Duch Civil Code,_Article 1:32 Mental disturbance.

A marriage may not be entered into when the mental capacity of one of the parties is disturbed in such
a way that he is not able to determine his will or to understand the significance of his declaration.

' Duch Civil Code,_Article 1:33 Monogamy
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A person may only be united in marriage with one other person at the same time.

" Duch Civil Code, Article 1:41 Familial relationship as an impediment to marriage

1. A marriage cannot be entered into between persons who, either by birth or otherwise, have a legal
familial relationship with each other in the ascending or descending line or as brothers, sisters or brother and
sister.

2. For compelling reasons the Minister of Justice may grant dispensation from this prohibition to
those persons who only by means of an adoption are related to each other as brothers, sisters or brother and
sister.

"* Government of the Natherlands, Marriage, registered partnership and cohabitation agreements,
https://www.government.nl/topics/family-law/marriage-registered-partnership-and-cohabitation-agreements

" Duch Civil Code,_Article 1:35 Required approval for a marriage of a minor

1. A minor is not allowed to enter into a marriage without the approval of his parents.

2. Where the mental capacity of one of the parents is disturbed in such a way that he is unable to
determine his will or to understand the significance of his declaration, his approval is not required.

3. A minor under guardianship needs an additional approval of his legal guardian.
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* Duch Civil Code,_ Article 1:80a Requirements for a registered partnership

1. A person may, at the same time, only be united in a registered partnership with one other person,
either of the same or of another gender.

2. Persons who enter into a registered partnership may at the same time not already be married to
someone.

3. The registration of a registered partnership takes place by means of a certificate of registration of
partnership drawn up by a Registrar of Civil Status.

*' Angloinfo, Ibid.

* Duch Civil Code,_ Article 1:30b Rights and duties of the partners (marital property regime)

Titles 1.6, 1.7 and 1.8 of this Book apply accordingly to a registered partnership, with the exception of

what is provided for in regard of a legal separation.



44

i
=R v o

] =\ Y A [ A o < Y (Y v 23 1 A
FUUFTUUEINULATHUY L!a$1J‘Viu'WIGluﬂ']ﬁ%WVH’GT\‘]GU@Qﬂ?LﬂHiﬁLlﬂﬂﬂLLﬁ%ﬂu AANTFNIO

q

2Aa A Y A

1 = 9 A dy Ao [}

araalnrnlumsauanazglmszyas Teegausalivihnlumsquanazitesgyasnda i
an = [ o 1 91 dy [ 1 24
UITAUANTIE CINL'IJ‘L!‘UfNﬂi@ﬂﬂi?ﬂlﬂﬂﬂullagﬁﬂﬂTi%ﬂ'lalslf‘l]'lt’lﬁluﬂ'liﬂlmllﬁglﬁﬂﬂﬂﬂ\?ﬂﬁ'l']

Y

<KX A 9 A Y Y A 9 a [ [ Ia [ Ia AAa
5']3Jf]\‘]ll1’iHTI/IGluﬂTiclﬂsUﬂiJ"alﬂﬂ?ﬂﬁJUﬁﬂWﬁ‘ﬂﬂﬂ?ﬁVIiWﬂﬁu ADIUSUYDINTWITULUASHUTU

o o LAl A =) 25
VDNNULASDULUNATUITHIDNFIN
1 = d' 1 =R 1 U A =) = v AAa a
ﬂ’J'liJLmﬂG]'N‘lJ53ﬂ15m€1’3‘ﬂﬂﬁ%5ﬁua$ﬂ%f}@LmﬂﬁNﬂuﬂﬁ) ATINUNALAYINUNAND

v 1
4 = 1 T A a A a

A Y < & Y = ~

1/]ﬁ]gjlllaElﬂuﬁjfl]'lﬂﬂ'lﬂﬂiglﬂﬁvl@ ﬁ?uﬂiﬂmlﬂulaﬁlﬂEJ‘L!?Jﬁ‘V]‘ﬁ&luﬂWﬂGUWﬂQﬂ'ljNﬁ?JLT]EJ?JLLﬂg
A Aa 1w 1 Aa ad @ dal Ty A & Jyy

fnﬁ‘]Jﬁﬁnﬂ@q% ﬂiﬂﬁ1QLWﬁMﬁ%ﬁ% gell’ﬁ]TULafJ\TquG]iGll@\?ﬂiﬂﬁ]ﬂphflwuqllﬂﬂjﬂﬂﬁgﬂ’JUﬂ']ﬁT]'N
1o @ { & Yy a Y a A < < 9 v

ma g5 nnaiAenudludgvaeduma @raaiuaasunuinduane) dedludinasessw

"o Y a A I a { A
MUNYHNBUDIRITN (ANAINUAAIUNUIMTUNGR) VOIYATNNADINNTEVIUNIINWTINN
To A = 1aAa T A 19 % [] 9 1 A =\ 1A
yoagsnNaanziougdia vinginiedalenulas lulduasnunievanzifiougsiner
o Y A J .
FU9YAIAIINTEUVIUNINITENI Erkenenning™
[ Y] A [ 1aAa
1) MIIAMINTNIAUILH NPT IN
gausauazFIndmIsndodyyInouduT ALz HAINITAUTA(TTNINNNT

' 9 27 o Y A o J A g < 9 Yo I~
u,mﬂm)”lﬂ fnTVl'l‘lJ’E)GIﬂﬁ\i!ﬂﬂ']ﬂ‘ﬂﬂ']iﬁi]iﬁﬂlﬂ\‘lﬂﬁllﬁﬁ‘ﬂlﬂﬂlﬂﬂ @m”lmummmu%umﬂ

» Dutch Civil Code, Title 1.6 Rights and duties of spouses

Article 1:81 Duty to provide support and necessary means

Spouses owe each other fidelity, assistance and support. They have a duty to provide each other with
what is necessary.

* Dutch Civil Code, Title 1.6 Rights and duties of spouses

Article 1:82 Duty to care for and raise their children

Spouses have a duty towards each other to care for and raise the minor children belonging to their
family and to bear the costs of such care and upbringing.

* Dutch Civil Code, Title 1.6 Rights and duties of spouses

Article 1:83 Providing information about the administration (management) of property

Upon request, spouses shall provide each other information about de administration (management)
exercised by them and about the state of their assets and liabilities.

** Angloinfo, Ibid.

*" Dutch Civil Code Section 1.8.1 Nuptial agreements in general

Article 1:114 Conclusion of a nuptial agreement before or during the marriage

A nuptial agreement may be concluded by the prospective spouses before their marriage (prenuptial

agreement) or during their marriage (postnuptial agreement).
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* Dutch Civil Code Section 1.8.1 Nuptial agreements in general

Article 1:118 Legal incapacity of adults under guardianship
An adult spouse placed under guardianship (‘curatele') may, after the marriage has been contracted, only make
or change a nuptial agreement with approval of his legal guardian ('curator’).

* Dutch Civil Code Section 1.8.1 Nuptial agreements in general

Article 1:119 Authorisation of the District Court for making a postnuptial agreement

1. Spouses who during their marriage want to make or change a nuptial agreement, need the
authorisation of the District Court for doing so. When presenting the petition a draft of the notarial deed has to
be submitted as well. The petition may be filed without intervention of a solicitor.

2. The District Court may only refuse to grant its authorisation in full or in part if there is a danger that
the creditors of the spouses will be harmed in their rights of recourse or if one or more provisions of the nuptial

agreement are in conflict with rules of mandatory law, morality or public order.
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* Access Serving The International Commutity, “Getting married in the Netherlands,” GG mﬁa’i’uﬁ
2 ﬁqmﬂu 2564, 910 https://access-nl.org/relocating-to-netherlands/legal-matters/getting-married-
netherlands/types-relationship-contracts-for-couples/.

*' Government of the Netherlands, “Income tax rate,” Fuduilo Tuii 2 QUIBU 2564, 91N

https://www.government.nl/topics/income-tax/income-tax-rate.
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massachusetts/articles/2003/11/18/sjc_gay marriage legal in_mass/

* New York Domestic Relations Law Section 10-A - Parties to a marriage. § 10-A Parties to a
Marriage.

1. A marriage that is otherwise valid shall be valid regardless of whether the parties to the marriage
are of the same or different sex.

2. No government treatment or legal status, effect, right, benefit, privilege, protection or responsibility
relating to marriage, whether deriving from statute, administrative or court rule, public policy, common law or
any other source of law, shall differ based on the parties to the marriage being or having been of the same sex
rather than a different sex. When necessary to implement the rights and responsibilities of spouses under the
law, all gender-specific language or terms shall be construed in a gender-neutral manner in all such sources of
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privileges, married couples receive important safeguards against the loss or injury of a spouse,”
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