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ABSTRACT

Currently, in 2562 BE. Offences relating to Sexuality and Offences of Rape (section
276 and section 1(18) from the Penal Code, were amended due to the issue of describing the
definitions of the previous provision. The author therefore aims to study the comparison between
the provisions of commiting under section 276 and commiting indecency with invasion, section
278 paragraph 2,0f the Penal code. The purpose of this study is to correctly indicate the separation
of “the offence of rape” with “offence of indecent act”.

Previously, the definition of commit intercourse” defined as to gratify one’s sexual
desire of by penetrating the sex organ, anus of another with one’s sex organ” However, the above
definition is similar to the definition of the the Penal Code of France for the act of commit
intercourse. These days, The Penal Code defines the meaning of “commit intercourse in section
187, that to gratify one’s sexual desire by penetrating the sex organ, anus of another with one’s
sex organ. In addition, the definition is similar to the commit intercourse according to the “Act
on sexual harassment A.D. 2003” of the United Kingdom. The different of the new definition is to
gratify one’s sexual desire by penetrating the sex organ, anus of another with one’s sex organ,
which determine to be abnormal inhumanity. The above clase was moved to the increase penalty
for commit decency” called “sexual assault by penetration”

From the study, it shows that the legal morality for the offence of rape, act of
intercourse or indecency have the same intentions, that they determined to protect the sexual
liberty. Despite the fact that their criminal characteristics are of different degrees of severity. In

the offences of rape and commit intercourse regard as act for sexual liberty, by penetrating



anything into the organ of the victim, which have hole or cavity, might cause the victim to be
bodily and mentally harmful and life threatening. These acts consider to be the offence While, the
offence of decency is the act of inappropriate sexual to other person’s body but none of any object
penetrating the sex organ, anus is the criminal offence. The law legislates the offence of rape to
be higher penalty than the offence of indecency

When considering the components of offense of rape and act of intercourse, the act of
intercourse possibly only regular sexual intercourse. Having amended the mentioned laws
reflected some act of intercourse that previously regarded as severe offence of sexual indecency.

The author agrees that the purpose of the Penal Code’s amendment is to emphasize,
clear enforcement and to be aligned with the natural characteristics of the intercourse. However,
in terms of current situation, the law seems to be inappropriate to the world situation and
environment. The offence of rape and commit sexual intercourse should intend to protect the all
kind of sex victims, not only the general sexual intercourse. It’s also regarded as immoral
intentionally act and conflict to the right of humanity and the lack of clarity which is the
assurance in Legal state.The author therefore agrees to designate the separation of categories of
the act of “ commit intercourse” and the commit sexual indecency for the clarity and accuracy in

Penal Law.
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231

The Sexual Offences Act 2003

1 Rape

(1) A person (A) commits an offence if—

(a) he intentionally penetrates the vagina, anus or mouth of another person (B) with his penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to

imprisonment for life.
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> The Sexual Offences Act 2003

5 Rape of a child under 13

(1) A person commits an offence if—

(a) he intentionally penetrates the vagina, anus or mouth of another person with his penis, and

(b) the other person is under 13.

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to

imprisonment for life.
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** The Sexual Offences Act 2003
2 “Assault by penetration

(1) A person (A) commits an offence if—
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(a) he intentionally penetrates the vagina or anus of another person (B) with a part of his body or
anything else,

(b) the penetration is sexual,

(c) B does not consent to the penetration, and

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.”
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78 “Sexual

[F1For the purposes of this Part ([F2 except sections 15A and 71 ]), penetration, touching or any
other activity is sexual if a reasonable person would consider that—

(a) whatever its circumstances or any person’s purpose in relation to it, it is because of its nature
sexual, or

(b) because of its nature it may be sexual and because of its circumstances or the purpose of any
person in relation to it (or both) it is sexual.]”
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The Sexual Offences Act 2003

6 Assault of a child under 13 by penetration

(1) A person commits an offence if—

(a) he intentionally penetrates the vagina or anus of another person with a part of his body or
anything else,

(b) the penetration is sexual, and



96

(1) Al nszsinnuialag
91 = 1 A A A ' R A @ YA
(a) l¥druniavedsunmeniofdnlaareaireinaon H3oNNITHINUDIHOU
1 % g}/ I o a { [
(b) M3aNauTuMINITTMANURANIINUINA
(©) fouogana 13
9 o a dy 9 o ana
(2) AN3ZMANVHAMNUNINTIHADITE I INBIYIN0ATIN”
Y
ANUAAMNNATIHNANURINSFUASINUANNHAT IUANaZIANUNA Tagns
(=t [ I~ a 49’9} o 9 = ° 1 =R Aa dy Y3
doald gzl uanuiaguldgnnzidesetgdni 13 1 daluanuragiutiugdian
a 9 o I a
zdusoN ANILINUANUHA
na lagagl Aieuvead1a “nIziBuI (Rape) MUNTLIFUYRAAIWAA
A o = P} o ' ¥ A : . 9
MEINVINA A.A.2003 1118995 1F “0 Terzimar1e” arsamsoaenld (penetration) 19111 Tu
' 9 A ] YA I 9 1 = 1 A A A
FIna0A NNTHIN neFevnvedon inilumsly “druniiavessumensoaoula”
1 % A 1 . 9 ] A o YA (= 1 a3 a
anamsoaoenld (penetration) 191 11 Tusesnasansonniminvesdou ludeduiluanuia
v o o 1 a3 a 1 a 1
TuvLIUnszhsu winuatluanudaguanaziiamana laemsaeald (Sexual Assult)
3.1.3 ANUAAFIUOUIT
a @ A A { [ [
ANHATIUOUINT MUNTTIFUYUANNUAANGINVINA A.7.2003 il 2
A Aa g o 1
1A A9 W1ATT 3 ANWAAFIUBUINT LA VIATT 7 ANVAATILOUINTUNAND1GAINT 13
Y
1l fiswazideadine llil
3.1.3.1 ANUHATIUOUIG

W93 37 “ANUAAFIUOUING

(c) the other person is under 13.
(2) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.
% The Sexual Offences Act 2003
3 Sexual assault
(1) A person (A) commits an offence if—
(a) he intentionally touches another person (B),
(b) the touching is sexual,
(c) B does not consent to the touching, and
(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all thecircumstances,

including any steps A has taken to ascertain whether B consents.
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(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not
exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.
7 The Sexual Offences Act 2003 79 (8)Touching includes touching—
(a) with any part of the body,
(b) with anything else,
(c) through anything,

and in particular includes touching amounting to penetration.
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The Sexual Offences Act 2003

7 Sexual assault of a child under 13

(1) A person commits an offence if—

(a) he intentionally touches another person,

(b) the touching is sexual, and

(c) the other person is under 13.

(2) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not
exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years
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The French penal Code Section 222-23.

240

The French penal Code Section 222-27.
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The French penal Code

ARTICLE 222-23

“Any act of sexual penetration, whatever its nature, committed against another person by violence,
constraint, threat or surprise, is rape.

Rape is punished by fifteen years' criminal imprisonment.”
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The French penal Code ARTICLE 222-24 “Rape is punished by twenty years' criminal
imprisonment

2° where it is committed against a minor under the age of fifteen years;”

245

The French penal Code
ARTICLE 222-27 “(Ordinance No. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September into force 1 January 2002) Sexual aggressions other than rape are punished by five years'

imprisonment and a fine of €75,000.”
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7 Penal Code of Japan, Article 177 “A person who, through assault or intimidation,

forcibly commits  sexual intercourse with a female of notless than thirteen years of
age commits the crime of rape and shall be punished by imprisonment with work for a definite term of not less
than 3 years. The same shall apply to a person who commits sexual intercourse with a female under thirteen

years of age.”
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** Penal Code of Japan, Article 177 “Those who have performed sexual intercourse, anal sexual

intercourse or oral sexual intercourse (hereinafter referred to as “sexual intercourse etc.”’) with assault or
intimidation against those aged 13 and older are guilty of forced sexual intercourse, etc. and shall be punished
by imprisonment with work for not less than five years. The same shall apply to persons who have sexual
intercourse, etc with those under 13 years of age.” (Act No. 72 of 2017 House of Representatives website (in

Japanese)
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* Penal Code of Japan, Article 174 “A person who commits an indecent act in public shall be

punished by imprisonment with work for not more than 6 months, a fine of not more than 300,000 yen,

misdemeanor imprisonment without work or a petty fine.”

> penal Code of Japan, Article 175 “A person who distributes, sells or displays in public an

obscene document, drawing or other objects shall be punished by imprisonment with work for not more than 2
years, afine of not more than 2,500,000 yen orapetty fine. The same shall apply to a person who

possesses the same for the purpose of sale.”

*' Penal Code of Japan, Article 176  “A person who, through assault or intimidation,

forcibly commits an indecent act upon a male or female of not less than thirteen years of age shall be punished
by imprisonment with work for not less than 6 months but not more than 10 years. The same shall apply to

a person who commits an indecent act upon a male or female under thirteen years of age.”
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** Penal Code of Japan, Article 176 “A person who, through assault or intimidation,

forcibly commits an indecent act upon another person of not less than thirteen years of age shall be punished
by imprisonment with work for not less than 6 months but not more than 10 years. The same shall apply to
a person who commits an indecent act upon a male or female under thirteen years of age.” (Act No. 72 of 2017

House of Representatives website (in Japanese)
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“objective elements of rape :

(i) the sexual penetration, however slight:
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(b) of the mouth of the victim by the penis of the perpetrator;
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The Sexual Offences Act 2003

1 Rape

(1) A person (A) commits an offence if—

(a) he intentionally penetrates the vagina, anus or mouth of another person (B) with his penis,

(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to

imprisonment for life.
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The Sexual Offences Act 2003

2 “Assault by penetration

(1) A person (A) commits an offence if—

(a) he intentionally penetrates the vagina or anus of another person (B) with a part of his body or
anything else,

(b) the penetration is sexual,

(c) B does not consent to the penetration, and

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.
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(4) A person guilty of an offence under this section is liable, on conviction on indictment, to

imprisonment for life.”
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* The Sexual Offences Act 2003

3 Sexual assault

(1) A person (A) commits an offence if—

(a) he intentionally touches another person (B),

(b) the touching is sexual,

(c) B does not consent to the touching, and

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all thecircumstances,
including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not

exceeding the statutory maximum or both;
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(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.

336

The Sexual Offences Act 2003 79 (8) Touching includes touching—
(a) with any part of the body,

(b) with anything else,

(c) through anything,

and in particular includes touching amounting to penetration.
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*¥ The French penal Code Section 222-23.

**The French penal Code Section 222-27.
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The French penal Code

ARTICLE 222-23

“Any act of sexual penetration, whatever its nature, committed against another person by violence,
constraint, threat or surprise, is rape.

Rape is punished by fifteen years' criminal imprisonment.”
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ARTICLE 222-27 “(Ordinance No. 2000-916 of 19 September 2000 Article 3 Official Journal of 22
September into force 1 January 2002) Sexual aggressions other than rape are punished by five years'

imprisonment and a fine of €75,000.”
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* Penal Code of Japan, Article 177 “Those who have performed sexual intercourse, anal sexual

intercourse or oral sexual intercourse (hereinafter referred to as ‘“sexual intercourse etc.”) with assault or
intimidation against those aged 13 and older are guilty of forced sexual intercourse, etc. and shall be punished
by imprisonment with work for not less than five years. The same shall apply to persons who have sexual
intercourse, etc with those under 13 years of age.” (Act No. 72 of 2017 House of Representatives website (in

Japanese)
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