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Abstract

The objectives of the thesis were: to study idea and concept regarding the dispute
resolution under a contract for the private participation in the state undertaking under the Private
Investment in State Undertaking Act, B.E. 2556; to study the law on the dispute resolution under
a contract for the private participation in the state undertaking in overseas and Thailand; to
analyze legal problems relating to the dispute resolution under a contract for the private
participation in the state undertaking under the Private Investment in State Undertaking Act, B.E.
2556; and to find guidelines to solve the legal problems relating to the dispute resolution under
a contract for the private participation in the state undertaking under the Private Investment in
State Undertaking Act, B.E. 2556 in Thailand proficiently and appropriately in accordance with
the principles of law and to really solve the problems arising in Thailand.

On the basis of the results of this research, it can be concluded that there are 3 legal
problems relating to the dispute resolution under a contract for the private participation in the
state undertaking under the Private Investment in State Undertaking Act, B.E. 2556: Firstly, it is a
legal problem regarding the determination of measures for the arbitration proceedings in
a contract under the Private Investment in State Undertaking Act, B.E. 2556. Secondly, it is
a legal problem regarding the enforcement of the cabinet resolution limiting the dispute resolution
by the arbitration under the Private Investment in State Undertaking Act, B.E. 2556. And, last but
not least, it is a legal measure for determining the security by stipulating the state to use the
dispute resolution by the arbitration method under a contract for the private participation in the

state undertaking under the Private Investment in State Undertaking Act, B.E. 2556.



The 3 problems above are impediment to the dispute resolution under a contract for the private
participation in the state undertaking under the Private Investment in State Undertaking Act,
B.E. 2556.

Therefore the author would recommend that the concepts and foreign laws such as the
United States, Republic of Korea, United Kingdom, French Republic, Federal Republic of Brazil,
and Republic of Croatia as well as the theory of public law and the concept and principle of the
state liability should be applied. In addition, the author further recommend that the provisions of
the Private Investment in State Undertaking Act, B.E. 2556 shall be amended and the cabinet
resolution, dated 17 July 2015 should be repealed as they limit and prohibit the use of the
arbitration in a contract between private investment in the state undertaking as well as to
determine a manual on measure of the arbitration method in order to solve the problems arising in

Thailand sustainably.
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* The Act on public private partnerships Article 12
“ The Act on public private partnerships Article 15
" The Act on public private partnerships Article 16
* The Act on public private partnerships Article 33

* The Act on public private partnerships Article 34
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* The Act on public private partnerships Article 35

(1) The Commercial Court, which has a jurisdiction concerning the area of the seat of the public body,
shall have an exclusive jurisdiction for settling disputes arising from the PPP contract.

(2) The provisions of paragraph 1 of this Article shall not apply if parties agree upon arbitration to
settle the disputes arising from the PPP contract.

> Brazil’s Public-Private Partnership Law Article 1

This law establishes general rules and requirements for public-private partnership bidding processes
and contracts within the scope of the powers of the federal government, the states, the Federal District of
Brasilia and municipalities

This law applies to federal government entities, special funds, semiautonomous agencies, public
foundations, government-controlled companies, mixed public-private corporations and all other entities that are
directly or indirectly controlled by the federal government, the states, the Federal District of Brasilia, or
municipalities.

* Brazil’s Public-Private Partnership Law Article 2
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For the purposes of this law, public-private partnership contracts are deemed to be agreements entered
into between government or public sector entities and private sector entities that establish a legally binding
obligation to establish or manage, in whole or in part, services, undertakings and activities in the public interest,
in which the private sector partner is responsible for the financing, investment and management, pursuant to the
following guidelines:

I — Effectiveness in fulfilling the missions of the State and in using society’s resources;

IT — Respect for the rights and interests of those who should receive services, as well as the private
entities responsible for providing those services;

III — There shall be no delegation of functions that are regulatory, jurisdictional or involve exercising
police powers;

IV — Fiscal responsibility in entering into and executing partnerships;

V — Transparency in decision-making and other procedures;

VI - Distribution of risks in accordance with the contracting parties’ risk management capabilities; and

VII - Financial sustainability and social and economic advantages of the partnership project.

* Brazil’s Public-Private Partnership Law Article 3

A public-private partnership may include the following:



&1

[ ) [l o Y = 9 v 0 ,354
mmwamnumummguamaﬂ%u ﬁ@\?ﬂsllf)ﬂﬂ']llﬂ\iﬂﬂllﬂu
1. 5202NAdYNFIAOANROINUTLOLIAVDINTAAADNTAINY TaeTiTzozina
1sitAu 309

9y 1

2. unasInydaiiaulgnusguianiieauningy tazsawdauaiuenyu
Tunsain bigwnsaliaawdyanla
Y
' 9 o a o ' [ o
3. AIAUAN 9 AMTUMIBNANTYYINDUNNATLIZIIAT TIUNT NYNAN UM
o 1 o A Ay 1
MuIumlSursonaneuINUNAIeY 1Az
1 7 & a X = A a
4. mautnalsz Tesiaouunugunadunnmadasundasiou luniansiSu
awiou luiszy 3 ludyan
o U 1 @ v J Y] a
msmdyanimiudinvesnaiguazenruluaniusa 15155 3us 1% 1w ded

' 9 Y
Lillﬁ]'lﬂﬂig‘IJ’JuﬂWi‘I/]NﬂigHﬁ ATHUVUNDUAN Aql’”

I — The total or partial assigned provision or management of a public service, which may or may not
be preceded by a public works project;

II — The performance of an activity within the jurisdiction of the government or a public sector entity,
which may or may not be preceded by a public works project;

IIT — Carrying out a public works project for the government or a public sector entity; and

IV — Carrying out a public works project for sale, rental or lease to the government or to a public
sector entity.

* Brazil’s Public-Private Partnership Law Article 4

Public-private partnership contracts must contain the following clauses:

I — A period of validity compatible with the amortization of the investments made, with a limit of
thirty years;

IT — Penalties to be applied to government and public sector entities, and also to the private sector
partner, in the event of failure to fulfill the contractual obligations;

III — Possible circumstances for contract termination prior to the end of the term of the contract, as
well as criteria for calculating the required compensation payments owed; and

IV — Sharing with the government or public sector entity the economic gains arising from a change in
financing conditions, pursuant to the terms stipulated in the contract.

* Brazil’s Public-Private Partnership Law Article 10

The contracting of public-private partnerships shall be preceded by a bidding process, pursuant to the

following:
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I — the public notice of the request for bid proposals shall expressly indicate that the bidding process
and contract shall abide by the requirements of this Law;

IT — competition shall be carried out under a pre-qualification system; and

III — in the public notice of the request for bid proposals, the government and public sector entities may:

a) require guaranties of bid proposals and of execution of the contract that are greater than those
established in the legislation in force, provided that they are consistent with the financial or other burden(s)
resulting from failure to comply with the terms of contract;

b) require that the bidder present a financing pledge made by companies or financial institutions that
meet the requirements of strength and safety established in the public notice;

¢) require, as a condition for entering into the contract, that the winning bidder must create a company
for the specific purpose of setting up and managing the partnership activities, and also that it must adopt
standardized accounting practices and financial statements;

d) provide that the winning bidder shall be put in charge of preparing the project plan for achieving
the purpose of the partnership activity that was the subject of the bidding process, or allow an alternative project
plan to be presented in the bidding process;

e) allow the possibility of adopting arbitration for the resolution of disputes arising from the execution

of the contract;
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* Brazil’s Public-Private Partnership Law Articlel1

After the pre-qualification stage and provided that it was stipulated in the public notice, the bidding
process shall comply with the following procedures:

I — the government or public sector entity shall receive technical bid proposals from the bidders and
may request that changes be made that it decides are suitable to serve the public interest, until the bid proposals
are deemed to be satisfactory;

IT — a reasonable and sufficient period of time shall be established for satisfying the requests made by
the government or public sector entity;

III — once the stage for improving the technical bid proposals is completed, the government or public
sector entity shall receive the price proposals from the bidders;

IV — the bidders may present new and successive price proposals until one is declared to be the
winner, under the terms and conditions stipulated in the public notice;

V — the public notice may limit the right to present new and successive price proposals to bidders that
are included in a specific range established in the public notice, relative to the proposal that initially places first;

VI — if there are not at least three proposals included in the range established in the public notice,

those who present the three best proposals may present new and successive price proposals.
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