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ABSTRACT

Currently, it is reported that Thailand is confronting with the decreasing rate of marriage
upon Thai populations. This is an inevitable matter impacts to fertility which possibly caused by
old age, strain as well as any pollution. As a result of these factors, they make the marriage couples
to be infertility and disable the capability of natural pregnancy. Nevertheless, there is the resolution
comes to assist those couples by using Assisted Reproductive Technology Medical which is well
developed. In the same hand, Thailand has enacted The Child Born via Assisted Reproductive
Technologies Protection Act B.E. 2558. in order to impose and stipulate the legal status among
parents and born children from this new medical treatment.

According to the study, the legal gaps of the said Thai law have been found upon the
provisions and criteria of using Assisted Reproductive Technology Medical. That is to say, this law
imposes certain restriction especially on husband and wife having problems on their germ cell to
disable use Assisted Reproductive Technology Medical by legitimately. In other words, this law
permits merely on case of the utilizing of donated egg or sperm cell with the marriage couples’
sperm or egg cell. However, there is no legal stipulation to protect or acknowledge the case of both
abnormalities in germ cells of the husband and wife which need to use both donated egg and sperm
cells. This loophole inevitably makes a significant impact to the legal parental status among the
child and parents. Pursuant to provision of The Child Born via Assisted Reproductive Technologies
Protection Act B.E. 2558, the surrogate mother and her husband would be determined as the parents
of the child who is born from both donated egg and sperm cells.

Regarding the aforementioned loophole and the study, there are lax of legal protection

on some certain people with the abnormalities in germ cells. Therefore, I would like to propose the



legal solution by amending the said act for purpose of providing additional legal protection for the
marriage couple who have both abnormalities in germ cells. This is to add “is able to use donated
sperm and egg cells” in case of having the medical decision notifying the abnormalities in germ
cells of the marriage couple. In addition to this amendment, it also should legitimize the usage of
sperm or egg cell from the relative of either husband or wife in order to providing the legal parental

status to the parents in accordance with the spirit of law.
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* The Secretary General of The council of Europe, Convention for the protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics (CDBI),
Oviedo, 04/04/1997) : P.1-3

* Article 1 — Purpose and object
Parties to this Convention shall protect the dignity and identity of all human beings and guarantee everyone,
without discrimination, respect for their integrity and other rights and fundamental freedoms with regard to the
application of biology and medicine.
Each Party shall take in its internal law the necessary measures to give effect to the provisions of this
Convention.

* The Secretary General of The council of Europe, Convention for the protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics (CDBI),
Oviedo, 04/04/1997) : P.4

® Article 2 — Primacy of the human being
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The interests and welfare of the human being shall prevail over the sole interest of society or science.

7 Article 3 — Equitable access to health care

Parties, taking into account health needs and available resources, shall take appropriate measures with
a view to providing, within their jurisdiction, equitable access to health care of appropriate quality.

® Article 4 — Professional standards
Any intervention in the health field, including research, must be carried out in accordance with relevant
professional obligations and standards.

’ The Secretary General of The council of Europe, Convention for the protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics (CDBI),
Oviedo, 04/04/1997) : P.5-6

"% Article 5 — General rule

An intervention in the health field may only be carried out after the person concerned has given free
and informed consent to it.

This person shall beforehand be given appropriate information as to the purpose and nature of the
intervention as well as on its consequences and risks.

The person concerned may freely withdraw consent at any time.
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" The Secretary General of The council of Europe, Convention for the protection of Human Rights
and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics
(CDBI), Oviedo, 04/04/1997) : P.6-7

"2 Article 6 — Protection of persons not able to consent

1. Subject to Articles 17 and 20 below, an intervention may only be carried out on a person who does

not have the capacity to consent, for his or her direct benefit.
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2. Where, according to law, a minor does not have the capacity to consent to an intervention, the
intervention may only be carried out with the authorisation of his or her representative or an authority or a
person or body provided for by law.

The opinion of the minor shall be taken into consideration as an increasingly determining factor in
proportion to his or her age and degree of maturity.

3. Where, according to law, an adult does not have the capacity to consent to an intervention because
of a mental disability, a disease or for similar reasons, the intervention may only be carried out with the
authorisation of his or her representative or an authority or a person or body provided for by law.

The individual concerned shall as far as possible take part in the authorisation procedure.

4. The representative, the authority, the person or the body mentioned in paragraphs 2 and 3 above
shall be given, under the same conditions, the information referred to in Article 5.

5. The authorisation referred to in paragraphs 2 and 3 above may be withdrawn at any time in the best
interests of the person concerned.

" The Secretary General of The council of Europe, Convention for the protection of Human Rights
and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics

(CDBI), Oviedo, 04/04/1997) : P.7-8
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" Article 7 — Protection of persons who have a mental disorder

Subject to protective conditions prescribed by law, including supervisory, control and appeal
procedures, a person who has a mental disorder of a serious nature may be subjected, without his or her consent,
to an intervention aimed at treating his or her mental disorder only where, without such treatment, serious harm
is likely to result to his or her health.

" The Secretary General of The council of Europe, Convention for the protection of Human Rights
and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics
(CDBI), Oviedo, 04/04/1997) : P.9-10

"% Article 8 — Emergency situation

When because of an emergency situation the appropriate consent cannot be obtained, any medically

necessary intervention may be carried out immediately for the benefit of the health of the individual concerned.
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" The Secretary General of The council of Europe, Convention for the protection of Human Rights
and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics
(CDBI), Oviedo, 04/04/1997) : P.10

** Article 13 — Interventions on the human genome
An intervention seeking to modify the human genome may only be undertaken for preventive, diagnostic or
therapeutic purposes and only if its aim is not to introduce any modification in the genome of any descendants.

" The Secretary General of The council of Europe, Convention for the protection of Human Rights
and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine, (Explanatory Report, at the request of the Steering Committee on Bioethics
(CDBI), Oviedo, 04/04/1997) : P.14-15

* Article 14 — Non-selection of sex

The use of techniques of medically assisted procreation shall not be allowed for the purpose of

choosing a future child's sex, except where serious hereditary sex-related disease is to be avoided
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