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ABSTRACT

Legal interest (Rechtsgut) shall be considered as an abstract which ensure that interests
or values of social living is deliberated. In terms of the legal interest violation, it also violates
interests or values of social living. Therefore, each criminal offence has been legislated in order to
protect one or more legal interest. Criminal offences consist of Legal interest which is tool for
criminal law Interpretation. In short, criminal law Interpretation shall consider not only the ultimate
aim of law but also correctness according to the laws. Hence, Legal interest will yield appropriate
results. The legal interest on the offence of child abduction (section 317) and minor abduction
(section 318 and section 319) under Criminal Code is parental power or to be said precisely the
right to educate and take care such child. This ultimate aim of the offence is to ensure that parent,
guardian and person looking after such child can exercise their rights, duties and responsibilities
upon the child and minor in the best way possible. No one shall violate the right to educate and take
care such child as mentioned above.

According to the study on comparing the Supreme Court’s judgments with legal
interests revealed that there were many cases which the Court did not interpret the law by
considering legal interests especially when the Court interpreted the term “abduct”. It caused
problems (1) when the Court interpreted the existence of the right to educate and take care such
child in cases involving lost child, runaway child, kicked-out (2) when the Court interpreted the
term “abduct child from parent, guardian and person looking after those child” by taking into
consideration other facts such as the fact that such child can leave the place freely on his own

consent, the fact that such child stays in the same area as the offender or usually visits the offender’s



place and the fact that such child comes to offender’s place on his own without physical action
because such child was verbally persuaded.

As mentioned even the facts of those cases were similar, the court interpreted and
adjudged judgments differently therefore the interpretation of law is unclear and confusing.

The study suggests appropriate guidelines for interpreting the offence of child
abduction according to each case by considering legal interest as a tool for interpretation in order
to determinate the offence correctly according to the purpose of provision and result in objectivity

regarding determination of criminal liability.
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' Section 49 (1) Person shall be guilty of an offence if , knowingly and without lawful authority
or reasonable excuse , he

(a) takes a child to whom this section applies away from the responsible person ;

(b) keep such a child away from the responsible person ;

(c) induces, assists or incites such a child to run away or stay away from the responsible person.

(2) This section applies in relative to a child who is

(a) in care;

(b) the subject of an emergency protection order ; or

(c) in police protection,
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and in this section “the responsible person” means any person who for the time being has care of
them by virtue of the care order, the emergency protection order, as the case may be.

(3) A person guilty of an offence under this section shall be liable on summary conviction to
imprisonment for a term not exceeding six months, or to a fine not exceeding level 5 on the standard scale, or to
both.

' Section 50 (1)Where it appears to the court that there is reason to believe that a child to whom

this section applies—
(a) has been unlawfully taken away or is being unlawfully kept away from the responsible person;
(b) has run away or is staying away from the responsible person; or
(c) is missing,
the court may make an order under this section (“a recovery order”).

(2) This section applies to the same children to whom section 49 applies and in this section “the

responsible person” has the same meaning as in section 49.

(3) A recovery order—
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(a) operates as a direction to any person who is in a position to do so to produce the child on

request to any authorised person;
(b) authorises the removal of the child by any authorised person;

(c) requires any person who has information as to the child’s whereabouts to disclose that

information, if asked to do so, to a constable or an officer of the court;

(d) authorises a constable to enter any premises specified in the order and search for the child

using reasonable force if necessary.
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' Offence of abduction of child by parent, etc.

(1) Subject to subsections (5) and (8) below, a person connnected with a child under the age of
sixteen commits an offence if he takes or sends the child out of the United Kingdom without the appropriate
consent.

(2) A person is connected with a child for the purposes of this section if—

(a) he is a parent of the child; or
(b) in the case of a child whose parents were not married to each other at the time of his

birth, there are reasonable grounds for believing that he is the father of the child; or

(c) he is a guardian of the child; or
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(ca) he is a special guardian of the child; or
(d) he is a person named in a child arrangements order as a person with whom the child is to
live; or
(e) he has custody of the child.
(3) In this section ’the appropriate consent’, in relation to a child, means—
(a) the consent of each of the following—
(1) The child’s mother;
(ii )the child’s father, if he has parental responsibility for him;
(iii) any guardian of the child;
(iiia)any special guardian of the child;
(iv)any person named in a child arrangements order as a person with whom the
child is to live;
(v)any person who has custody of the child; or
(b)the leave of the court granted under or by virtue of any provision of Part II of the
Children Act 1989; or
(¢)if any person has custody of the child, the leave of the court which awarded custody to
him.
(4) A person does not commit an offence under this section by taking or sending a child out of the
United Kingdom without obtaining the appropriate consent if—
(a) he is a person named in a child arrangements order as a person with whom the child is to
live, and he takes or sends the child out of the United Kingdom for a period of less than one month; or
(b) he is a special guardian of the child and he takes or sends the child out of the United

Kingdom for a period of less than three months.
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"% Offence of abduction of child by other persons.

(1) Subject to subsection (3) below, a person, other than one mentioned in subsection (2)
below. commits an offence if, without lawful authority or reasonable excuse, he takes or detains a child under
the age of sixteen—
(a) so as to remove him from the lawful control of any person having lawful control of
the child; or
(b) so as to keep him out of the lawful control of any person entitled to lawful control of
the child.
(2) The persons are—
(a) where the father and mother of the child in question were married to each other at the
time of his birth, the child’s father and mother;
(b) where the father and mother of the child in question were not married to each other at
the time of his birth, the child’s mother; and

(c) any other person mentioned in section 1(2)(¢c) to (e) above.
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" Section 4 Penalties and prosecutions.
(1) A person guilty of an offence under this Part of this Act shall be liable—
(a) on summary conviction, to imprisonment for a term not exceeding six months or to a
fine not exceeding the statutory maximum, . or to both such imprisonment and fine;
(b) on conviction on indictment, to imprisonment for a term not exceeding seven years.
(2) No prosecution for an offence under section 1 above shall be instituted except by or with the

consent of the Director of Public Prosecutions.
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1AINITA (Abduction of minors from the care of their parents etc)

** Children may be separated from their families against the will of their parents or guardians

only pursuant to a law and only if the parents or guardians fail in their duties or the children are otherwise in
danger of serious neglect.
% Section 235 Abduction of minors from the care of their parents etc

(1) Whosoever removes from the custody of one or both of his parents or his guardian or denies
them access to

1. a person under eighteen years of age by force, threat of serious harm or deception; or

2. achild, without being a relative,
shall be liable to imprisonment not exceeding five years or a fine.

(2) Whosoever

1. removes a child from the custody of one or both of his parents or his guardian in order to take
him abroad; or

2. denies access to him abroad after having removed him there or the child having gone there,
shall incur the same penalty.

(3) In cases under subsection (1) No 2 and subsection (2) No 1 above the attempt shall be
punishable.

(4) The penalty shall be imprisonment from one to ten years if the offender

1. by the offence places the victim in danger of death or serious injury or of a substantial
impairment of his physical or mental development; or

2. commits the offence for material gain or with the intent of enriching himself or a third person.

(5) If by the offence the offender causes the death of the victim the penalty shall be
imprisonment of not less than three years.

(6) In less serious cases under subsection (4) above the penalty shall be imprisonment from six
months to five years, in less serious cases under subsection (5) above imprisonment from one to ten years.

(7) The abduction may only be prosecuted upon request in cases under subsections (1) to (3)
above unless the prosecuting authority considers proprio motu that prosecution is required because of special

public interest.
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"% Article 224 (Kidnapping of Minors) “A person who kidnaps a minor by force or enticement

shall be punished by imprisonment with work for not less than 3 months but not more than 7 years”
Wt Tovna, 82912 13957071 26, 11.96.

" Article 225 (Kidnapping for Profit) A person who kidnaps another by force or enticement for

the purpose of profit , indecency , marriage or threat to the life or body shall be punished by imprisonment with

work for not less than 1 year but not more than 10 years.
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Article 225-2 (Kidnapping for Ransom) (1) A person who kidnaps another by force or
enticement for the purpose of causing the kidnapped person’s relatives or any other person who would be
concerned about the kidnapped person’s safety to deliver any property, taking advantage of such concern,
shall be punished by imprisonment with work for life or for a definite term of not less than 3 years .

(2) The same shall apply to person, who having kidnapped another by force or enticement, causes
or demands the kidnapped person’s relatives or any other person who would be concerned about the kidnapped
person’s safety to deliver any property, taking advantage of such concern,

" Article 226 (Kidnapping for Transportation out of a Country) A person who kidnaps another
by force or enticement for the purpose of transportation another from one country to another country shall be
punished by imprisonment with work for a definite term of not less than 2 years .

" Article 227 (Delivery of Kidnapped Persons) (1) A person who, for the perpose of aidinf
another who has committed any of crime prescribed under Article 224, 225 or the proceeding three Article,
delivers, receives, transports or hides a person who has been kidnapped by force or enticement or has been
bought or sold, shall be punished by imprisonment with work for not less than 3 months but not more 5 years .

(2) A person who, for the purpose of aiding another who has committed the crime prescribed
under paragraph (1) oh Article 225-2, delivers, receives, transports or hides a person who has been kidnapped
shall be punished by imprisonment with work for not less than 1 year but not more 10 years .

(3) A person who, for the purpose of profit, indecency or threat to the life or body, receives a

person who has been kidnapped or sold, shall be punished by imprisonment with work for not less than 6

months but not more 7 years.
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(4) A person who, for purpose prescribed under paragraph (1) of Article 225-2, receives a person
who has been kidnapped or sold shall be punished by imprisonment with work for a definite term of not than
2 years. The same shall apply to a person, who has received a kidnapped person and causes or demands such
person’s relative or any other person who would be concerned about the safety of the kidnapped person to
deliver any property, taking advantage of such concern.

" Article 228 (Attempts) An attempt of the crimes prescribed under Article 224, 225, paragraph
(1) of Article 225-2, Article 226 through 226-3 and paragraph (1) through (3) and the first sentence of

paragraph (4) of the proceeding Article shall be punished.
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