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ABSTRACT

This thesis aims at studying practical legal problems concerning the process of the
request for property to escheat to the State by virtue of the Organic Act on Counter Corruption
B.E. 2542. The organic act constitutes a civil procedure with the purpose of the execution of
property of the person alleged of unusual wealthiness. When the alleged person becomes bankrupt
by virtue of the Thai Bankruptcy Act B.E. 2483 in which the person is prohibited from doing any
act relating to his property and the power to manage the debtor’s property is transferred to the
official receiver, the enforcement of the two aforementioned acts faces with difficulties as the
prosecution in the case of allegation of unusual wealthiness cannot enforce against the property
which are subject to the Thai Bankruptcy Act B.E. 2483.

From the comparative study with foreign legislations, it is found that the laws of the
chosen countries have clear provisions of bankruptcy law concerning the control and management
of the bankrupt’s property in terms of the restriction of the management power of the bankrupt’s
property, the power and duty of the official receiver or the manager of property in the
management and collection of the bankrupt’s property and the regulations for the collection of
property in bankruptcy case. All these legislations provide common and similar principle which is
the restriction of the bankrupt’s power to manage his own property by appointing appropriate
neutral third party to control, collect and manage the bankrupt’s property in order to dispose them

to award creditors in the bankruptcy procedure under the principle of pari passu.



From all the reasons mentioned, the writer proposes the ways to improve the law
concerning the issue by the amendment of the Thai Bankruptcy Act B.E. 2483 regarding the
restriction of the bankrupt and official receiver’s right to participate and defend civil lawsuit
concerning the bankrupt’s property. The proposed solutions are granting the bankrupt the power
to defend himself in the civil lawsuit concerning his own property in the case of allegation of
unusual wealthiness, the determination of priority of the payment of debt in the case that there is
the court order to escheat the property of the bankrupt to the State in the case of allegation of
unusual wealtiness and the effect of obligation of such order when the bankrupt is discharged
from bankruptcy. All these suggested solutions are to be applied for the more clarity and
thoroughness to the issue. These solutions could help the procedure of the request of the
bankrupt’s property to escheat to the State in the case of allegation of unusual weaithiness being
included in the bankruptcy process and bind all related parties. Therefore, the solutions could
result in the uniformity in legal practice and the guarantee of the bankrupt’s right to be able to
fully defend himself in the case of allegation of unusual wealthiness. Also, this would be in
accordance with the principle of law that aims to protect rights and freedom of citizens to

participate in judicial process without arbitrary and unfair treatment.
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* “Illicit Enrichment” Subject to its Constitution and the fundamental principles of its legal
system, each State Party that has not yet done so shall take the necessary measures to establish under its laws as
an offense a signification increase in the assets of a government official that he cannot reasonably explain in
relation to his lawful earnings during the performance of his functions.

Among those States Parties that have established illicit enrichment as an offense, such offense
shallbe considered an act of corruption for the purposes of this Convention.

Any State Party that has not established illicit enrichment as an offense shall, insofar as its laws

permit, provinde assistance and cooperation with respect to this offense as provinde in this Convention.
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® “Illicit enrichment” means the significant increasein the assets of a public official or any other

person which he or she cannot reasonably explain in relation to his or her income.
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United Nations Convention Against Corruption A.C. 2003
Chapter I General provision
Article 2 Use of terms

For the purposes of this Convention:

(a) “Public official” shall mean:

(1) any person holding a legislative, executive, administrative or judicial office of a
State Party, whether appointed or elected, whether permanent or temporary, whether paid or
unpaid, irrespective of that person’s seniority;

(ii) any other person who performs a public function, including for a public agency or
public enterprise, or provides a public service, as defined in the domestic law of the State Party
and as applied in the pertinent area of law of that State Party;

(iii) any other person defined as a “public official” in the domestic law of a State
Party. However, for the purpose of some specific measures contained in chapter II of this
Convention, “public official” may mean any person who performs a public function or provides a
public service as defined in the domestic law of the State Party and as applied in the pertinent area
of law of that State Party;

(b) “Foreign public official” shall mean any person holding a legislative, executive,
administrative or judicial office of a foreign country, whether appointed or elected; and any
person exercising a public function for a foreign country, including for a public agency or public
enterprise;

(¢) “Official of a public international organization” shall mean an international civil
servant or any person who is authorized by such an organization to act on behalf of that
organization;

(d) “Property” shall mean assets of every kind, whether corporeal or incorporeal,
movable or immovable, tangible or intangible, and legal documents or instruments evidencing

title to or interest in such assets;
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(e) “Proceeds of crime” shall mean any property derived from or obtained, directly or
indirectly, through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the transfer, conversion,
disposition or movement of property or temporarily assuming custody or control of property on
the basis of an order issued by a court or other competent authority;

(g) “Confiscation”, which includes forfeiture where applicable, shall mean the permanent
deprivation of property by order of a court or other competent authority;

(h) “Predicate offence” shall mean any offence as a result of which proceeds have been
generated that may become the subject of an offence as defined in article 23 of this Convention;

(1) “Controlled delivery” shall mean the technique of allowing illicit or suspect
consignments to pass out of, through or into the territory of one or more States, with the
knowledge and under the supervision of their competent authorities, with a view to the
investigation of an offence and the identification of persons involved in the commission of the

offence.

Chapter III Criminalization and law enforcement

Article 20. Illicit enrichment

Subject to its constitution and the fundamental principles of its legal system, each State
Party shall consider adopting such legislative and other measures as may be necessary to establish
as a criminal offence, when committed intentionally, illicit enrichment, that is, a significant
increase in the assets of a public official that he or she cannot reasonably explain in relation to his
or her lawful income.
Article 30 Prosecution, adjudication and sanctions

1. Each State Party shall make the commission of an offence established in accordance

with this Convention liable to sanctions that take into account the gravity of that offence.
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2. Each State Party shall take such measures as may be necessary to establish or
maintain, in accordance with its legal system and constitutional principles, an appropriate balance
between any immunities or jurisdictional

privileges accorded to its public officials for the performance of their functions and the
possibility, when necessary, of effectively investigating, prosecuting and adjudicating offences
established in accordance with this Convention.

3. Each State Party shall endeavour to ensure that any discretionary legal powers under
its domestic law relating to the prosecution of persons for offences established in accordance with
this Convention are exercised to maximize the effectiveness of law enforcement measures in
respect of those offences and with due regard to the need to deter the commission of such
offences.

4. In the case of offences established in accordance with this Convention, each State
Party shall take appropriate measures, in accordance with its domestic law and with due regard to
the rights of the defence, to seek to ensure that conditions imposed in connection with decisions
on release pending trial or appeal take into consideration the need to ensure the presence of the
defendant at subsequent criminal proceedings.

5. Each State Party shall take into account the gravity of the offences concerned when
considering the eventuality of early release or parole of persons convicted of such offences.

6. Each State Party, to the extent consistent with the fundamental principles of its legal
system, shall consider establishing procedures through which a public official accused of an
offence established in accordance with this Convention may, where appropriate, be removed,
suspended or reassigned by the appropriate authority, bearing in mind respect for the principle of
the presumption of innocence.

7. Where warranted by the gravity of the offence, each State Party, to the extent
consistent with the fundamental principles of its legal system, shall consider establishing

procedures for the disqualification, by court order or any other appropriate means, for a period of
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time determined by its domestic law, of persons convicted of offences established in accordance
with this Convention from: (a) Holding public office; and (b) Holding office in an enterprise
owned in whole or in part by the State.

8. Paragraph 1 of this article shall be without prejudice to the exercise of disciplinary
powers by the competent authorities against civil servants.

9. Nothing contained in this Convention shall affect the principle that the description of
the offences established in accordance with this Convention

and of the applicable legal defences or other legal principles controlling the lawfulness of
conduct is reserved to the domestic law of a State Party and that such offences shall be prosecuted
and punished in accordance with that law.

10. States Parties shall endeavour to promote the reintegration into society of persons
convicted of offences established in accordance with this Convention.

Article 31 Freezing, seizure and confiscation

1. Each State Party shall take, to the greatest extent possible within its domestic legal
system, such measures as may be necessary to enable confiscation of: (a) Proceeds of crime
derived from offences established in accordance with this Convention or property the value of
which corresponds to that of such proceeds; (b) Property, equipment or other instrumentalities
used in or destined for use in offences established in accordance with this Convention.

2. Each State Party shall take such measures as may be necessary to enable the
identification, tracing, freezing or seizure of any item referred to in paragraph 1 of this article for
the purpose of eventual confiscation.

3. Each State Party shall adopt, in accordance with its domestic law, such legislative and
other measures as may be necessary to regulate the administration by the competent authorities of

frozen, seized or confiscated property covered in paragraphs 1 and 2 of this article.
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4. If such proceeds of crime have been transformed or converted, in part or in full, into
other property, such property shall be liable to the measures referred to in this article instead of
the proceeds.

5. If such proceeds of crime have been intermingled with property acquired from
legitimate sources, such property shall, without prejudice to any powers relating to freezing or
seizure, be liable to confiscation up to the assessed value of the intermingled proceeds.

6. Income or other benefits derived from such proceeds of crime, from property into
which such proceeds of crime have been transformed or converted or from property with which
such proceeds of crime have been intermingled shall also be liable to the measures referred to in
this article, in the same manner and to the same extent as proceeds of crime.

7. For the purpose of this article and article 55 of this Convention, each State Party shall
empower its courts or other competent authorities to order that bank, financial or commercial
records be made available or seized. A State Party shall not decline to act under the provisions of
this paragraph on the ground of bank secrecy.

8. States Parties may consider the possibility of requiring that an offender demonstrate
the lawful origin of such alleged proceeds of crime or other property liable to confiscation, to the
extent that such a requirement is consistent with the fundamental principles of their domestic law
and with the nature of judicial and other proceedings.

9. The provisions of this article shall not be so construed as to prejudice the rights of
bona fide third parties.

10. Nothing contained in this article shall affect the principle that the measures to which
it refers shall be defined and implemented in accordance with and subject to the provisions of the

domestic law of a State Party.
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