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ABSTRACT

The medical profession entails providing healthcare to patients and bears
potential risks of errors that may lead to harm and consequent legal ramifications. In
Thailand, the imposition of criminal liability on physicians is anchored in the Criminal Code,
similar to general negligence cases, as articulated in Section 59, paragraph four. This section
delineates 'negligence' as unintentional actions taken without the requisite care that
someone in that situation should exercise given their discretion and prevailing conditions.
Although some caution might be exercised by the perpetrator, it might be considered
inadequate. Medical professionals are held to the same standard of care as other
professionals, based on their discretion and circumstances. Notably, Thai law doesn't
differentiate between medical negligence resulting in harm and general or civil negligence in
terms of criminal culpability.

When the harm caused by a physician's treatment is severe, the law mandates
that the individual should be held criminally liable. The criminal offense may fall under the
provisions of the criminal code or other relevant statutes. Criminal liability is established
when an act, even if it arises from negligence, causes harm to an individual or society as a
whole. In such cases, the law provides the basis for criminal liability. Most complaints or
lawsuits against physicians are related to allegations that their negligent acts caused a
patient's death or inflicted bodily harm, as per Section 291 of the Criminal Code. Therefore,
determining whether a physician's actions constitute negligence or not depends on the
professional standard.

For criminal liability of physicians in countries that follow the common law
system, such as the United States and the United Kingdom, physicians must demonstrate

gross negligence or recklessness to be held criminally liable, which is a higher threshold than



negligence in civil cases. This is different from countries that follow the civil law system,
including Thailand, where even negligence can result in criminal liability. The evaluation of
criminal negligence in common law systems considers whether the person was aware of the
risk or danger at the time of the act. In contrast, in civil law systems like Thailand, it is
evaluated based on an objective standard. Thailand applies Section 59, paragraph four, of
the criminal code to determine negligence, considering whether the person exercised care
lower than the standard of care dictated by discretion and circumstances, especially when
others are in a similar situation.

The standard of care used to assess the conduct of a medical professional takes
into consideration the prudence of the practitioner and the circumstances, environmental
conditions, and available precautions at that time. Moreover, it is compared to the
knowledge and expertise of a physician in the same specialty and their experience in a
similar work setting. If the level of caution falls below the standard of care, criminal liability
may be imposed when the harm caused includes loss of life or bodily harm. However, if the
physician exercised prudence and acted according to the circumstances, their actions are
not considered criminal. Therefore, the writer believes that the assessment of criminal
liability for physicians in Thailand is appropriate, but it may also be considered alongside
proportionate and just principles. Other methods may be used to mitigate harm and reduce
litigation, such as using Alternative Dispute Resolution, which involves negotiation and fair
compensation to provide relief to injured patients before entering the criminal justice

process in court.

Keywords: Criminal Liability, Physicians, Medical Negligence
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v = U a a & v a 6% v & 3
nsunndlidn afianusuiiamsazdianianisunng desiigadliiuluy 4 esdusznau (Mcntyre v.
Smith, 2000)*? leA
(1) Duty e NEMTIRUTENOUINANSULADIWIINTINYINUILMIENINTZINIVTN

(2) A breach of the standard of care Aa N15UszNBUITITNNEALUIINUINTFIURAY

(3) An injury fia faandemeinduiugUlienlasunissnm
(@) A causal connection between the breach of care and the injury A A214

Eeomeinatudeadunalaensaninnisussneuiv@niialuainuinsgiulnandniu

2 Mclntyre v. Smith, 24 S\W. 3d 911 (Tex. App. 2000).
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