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ABSTRACT

Section 35 of the Act regarding Regulations on the Administration of the Ministry of
Education B.E. 2546 (2003) stipulates that an education provider that provides basic education
according to section 34(2), only for the provider that is considered a school, is a juristic person.
These include schools within the Educational Service Area under the Region, the Office of The
Basic Education Commission. The implication of such legal provision allows schools to enter into
a juristic act or become a party in a civil lawsuit. However, as soon as the educational
administration and schools within the Educational Service Area have been transferred to the
Local Administrative Organization under the Act on Determining Plans and Process of
Decentralization to Local Administrative Organization B.E. 2542 (1999), various changes occur
and the supervising entities to which schools are reported and the school’s juristic person status
has been impacted. This also has an impact on the execution of court’s judgment for a specific
performance. Without an effective control and management under the law, the parties to the
contract either from a private or public entity are likely to face a negative impact from the transfer
of educational administration.

The study finds that there are certain problems in the execution of court’s judgment
for a specific performance in case of schools under the Act regarding Regulations on the
Administration of the Ministry of Education B.E. 2546 (2003) that have entered into private
contracts as purchasers and have subsequently violated the contract term. Once the entire
educational administration has been transferred to the Local Administrative Organization, the

Notification of the Decentralization to the Local Administrative Organization Commission re:



Rules and Procedures on the Initial Operation and Litigation Based on the Transferred
Educational Administration to the Local Administrative Organization applies, but the Notification
has failed to provide an effective control on the execution of court’s judgment. This causes
problems in defining the scope of responsibility of a liable public agency and a public agency
subject to perform according to the court’s judgment, as well as the process in claiming for debt
repayment and recall of assets.

In order to improve the law relating to an execution of court’s judgment for a specific
performance in the case aforementioned, the author proposes an amendment to relevant law by
requiring the Local Administrative Organization, the transferee of educational administration, to
be responsible for litigation and undergo specific performance according to the execution of
court’s judgment. The application of law will become clearer and fair if the scope of
responsibility is confined within a definite legal framework. Debt arising from public
procurements done by school’s Directors without legitimate authority or beyond authority, and
their confirmation which may be binding on the school within the scope of responsibility of the
Local Administrative Organization transferee should be managed as if it was done by an agency.
Moreover, the law should open door for the judgment creditor to claim for debt repayment from
the Comptroller General's Department directly in case that the school or the Local Administrative
Organization transferee is unable to perform according to the court’s judgment, either in whole or
in part, within a period specified in the judgment, as well as guarantee the right to proceed with a
legal execution against assets of the school or the Local Administrative Organization transferee,

except for the public domain.
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" The German Civil Code Section 167 “Conferment of authority

(1) Authority is conferred by declaration to the person to be granted authority, or to the third party
in relation to whom the authority is to have effect.

(2) The declaration is not required to be in the form laid down for the legal transaction to which

the authority relates.”
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" The German Civil Code Section 177 “Entry into contract by an unauthorised agent

(1) If a person enters into a contract in the name of another without power of agency, then the
effectiveness of the contract to the benefit or detriment of the principal requires the ratification of the principal.”
"% The German Civil Code Section 184 Retroactive effect of ratification

(1) Subsequent approval (ratification) operates retroactively from the point of time when the legal
transaction was undertaken, unless otherwise provided.

" The German Civil Code Section 182 Approval (2) The approval is not required to have the
form provided for the legal transaction.

" The German Civil Code Section 178 Right of revocation of the other party Until the ratification
of the contract, the other party is entitled to revoke it, unless he knew of the lack of power of agency when he
entered into the contract. The revocation may also be declared to the agent.

"’ The German Civil Code Section 179 Liability of an unauthorised agent

(1) A person who has entered into a contract as an agent is, if he does not furnish proof of his
power of agency, obliged to the other party at the other party’s choice either to perform the contract or to pay
damages to him, if the principal refuses to ratify the contract.

(2) If the agent was not aware of his lack of power of agency, he is obliged to make compensation
only for the damage which the other party suffers as a result of relying on the power of agency; but not in
excess of the total amount of the interest which the other or the third party has in the effectiveness of the
contract.

(3) The agent is not liable, if the other party knew or ought to have known of the lack of power of

agency. The agent is also not liable if he had limited capacity to contract, unless he acted with the consent of his

legal representative.
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o Enterprise Law (Vietnam) Article 152 Consolidation of Enterprises

1.  Two or more companies of the same type (hereinafter called the consolidated companies)
can be consolidated to form a new company ( hereinafter called the consolidating companies) by means of
transferring all legal assets, liabilities, and interests into the consolidating simultaneously with the winding up

of consolidated companies.
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0 Enterprise Law (Vietnam) Article 153 Merger of Enterprises

1. One or more companies having the same nature (hereinafter called the merged company) can
merge with another company (hereinafter called the merging company) by means of transferring of all legal
assets, rights, liabilities and interests to the merging company with the winding up of the merged company.
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* Code of civil procedure (france) Article 501 “The judgement will be enforced, under the

following conditions, as from the moment it becomes res judicata, save where the debtor enjoys the benefit of a

period of grace or the creditor enjoys the benefit of a provisional enforcement.”
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% Civil Code (france) Article 2092 “Whoever has personally made himself liable is bound to
fulfil his undertaking out of all his movable or immovable property, existing and to come.”

7 Civil Code (france) Article 2207 “Seizure and sale of the movables are not required before a
forced sale of the immovables possessed in undivided ownership by an adult and a minor or an adult in

guardianship, where the debt is common to them, or where proceedings have been initiated against an adult or

before the guardianship of adults.”
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