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ABSTRACT

The purpose of this thesis is to study the problem of using restraints with defendants in court area. It is
found that defendants have encountered the violations of human dignity, rights and freedom of them that not
judiciousness of rights and must be presumed of innocence. Especially, Taking defendants to the courtroom
and bringing them back to a chamber under the court, the defendants are used restraining devices to control
at all times. With restraints, they have to walk along the corridors pass by the public that embarrass all
defendants and it affects their own feeling and their relatives. From their look with restraints, defendants are
judged by the people that they are perpetrator although they are not proved by the court yet.

From the problem of using restraints with defendants in court area, the writer would like to recommend as
follow;

There should be an amendment to the criminal procedure code Article 172/1 that “No restraint using
with a defendant during court trial unless the court has found the restraint to be extremely necessary to
maintain order or security. Even a defendant may not be restrained, but they are under the custody of

guards.”
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* Universal Declaration of Human Rights Article 1 “All human beings are born free and
equal in dignity and rights. They are endowed with reason and conscience and should act towards
one another in a spirit of brotherhood.”

* Universal Declaration of Human Rights Article 2 “Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other
status Furthermore, no distinction shall be made on the basis of the political, jurisdictional or
international status of the country or territory to which a person belongs, whether it be
independent, trust, non-self-governing or under any other
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* Universal Declaration of Human Rights Article 1 “All human beings are born free and
equal in dignity and rights. They are endowed with reason and conscience and should act towards
one another in a spirit of brotherhood.”

* Universal Declaration of Human Rights Article 5 “No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or punishment.”

*" Universal Declaration of Human Rights Article 7 “All are equal before the law and are
entitled without any discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration and against any incitement
to such discrimination.”

* Universal Declaration of Human Rights Article 9 “No one shall be subjected to arbitrary

arrest, detention or exile.”
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* Universal Declaration of Human Rights Article 10 “Everyone is entitled in full equality to
a fair and public hearing by an independent and impartial tribunal, in the determination of his
rights and obligations and of any criminal charge against him.”

" Universal Declaration of Human Rights Article 11 “(1) Everyone charged with a penal
offence has the right to be presumed innocent until proved guilty according to law in a public trial

at which he has had all the guarantees necessary for his defence.”
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" Standard Minimum Rule for the Treatment of Prisoners Article 33,34
" Standard Minimum Rule for the Treatment of Prisoners Article 45

" Standard Minimum Rule for the Treatment of Prisoners Article 84-93
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" Standard Minimum Rule for the Treatment of Prisoners Article 33 “Instruments of
restraint, such as handcuffs, chains, irons and strait-jackets, shall never be applied as a
punishment. Furthermore, chains or irons shall not be used as restraints. Other instruments of
restraint shall not be used except in the following circumstances:

(a) As a precaution against escape during a transfer, provided that they shall be removed
when the prisoner appears before a judicial or administrative authority;

(b) On medical grounds by direction of the medical officer;

(c) By order of the director, if other methods of control fail, in order to prevent a prisoner
from injuring himself or others or from damaging property; in such instances the director shall at
once consult the medical officer and report to the higher administrative authority.”

" Standard Minimum Rule for the Treatment of Prisoners Article 34 “The patterns and
manner of use of instruments of restraint shall be decided by the central prison administration.
Such instruments must not be applied for any longer time than is strictly necessary.”

"' Standard Minimum Rule for the Treatment of Prisoners Article 45 “(1) When the prisoners

are being removed to or from an institution, they shall be exposed to public view as little as
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possible, and proper safeguards shall be adopted to protect them from insult, curiosity and
publicity in any form.

(2) The transport of prisoners in conveyances with inadequate ventilation or light, or in any
way which would subject them to unnecessary physical hardship, shall be prohibited.

(3) The transport of prisoners shall be carried out at the expense of the administration and
equal conditions shall obtain for all of them.”

7 Standard Minimum Rule for the Treatment of Prisoners Article 84 “(1) Persons arrested or
imprisoned by reason of a criminal charge against them, who are detained either in police custody
or in prison custody (jail) but have not yet been tried and sentenced, will be referred to as "untried
prisoners" hereinafter in these rules.

(2) Unconvicted prisoners are presumed to be innocent and shall be treated as such.

(3) Without prejudice to legal rules for the protection of individual liberty or prescribing the
procedure to be observed in respect of untried prisoners, these prisoners shall benefit by a special
regime which is described in the following rules in its essential requirements only.”

" Standard Minimum Rule for the Treatment of Prisoners Article 85 “(1) Untried prisoners

shall be kept separate from convicted prisoners.
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(2) Young untried prisoners shall be kept separate from adults and shall in principle be
detained in separate institutions.”

" Standard Minimum Rule for the Treatment of Prisoners Article 86 “Untried prisoners shall
sleep singly in separate rooms, with the reservation of different local custom in respect of the
climate.”

*Standard Minimum Rule for the Treatment of Prisoners Article 87 “Within the limits
compatible with the good order of the institution, untried prisoners may, if they so desire, have
their food procured at their own expense from the outside, either through the administration or
through their family or friends. Otherwise, the administration shall provide their food.”

* Standard Minimum Rule for the Treatment of Prisoners Article 88 “(1) An untried prisoner
shall be allowed to wear his own clothing if it is clean and suitable.

(2) If he wears prison dress, it shall be different from that supplied to convicted prisoners.”

* Standard Minimum Rule for the Treatment of Prisoners Article 89 “An untried prisoner
shall always be offered opportunity to work, but shall not be required to work. If he chooses to

work, he shall be paid for it.”
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* Standard Minimum Rule for the Treatment of Prisoners Article 90 “An untried prisoner
shall be allowed to procure at his own expense or at the expense of a third party such books,
newspapers, writing materials and other means of occupation as are compatible with the interests
of the administration of justice and the security and good order of the institution.”

® Standard Minimum Rule for the Treatment of Prisoners Article 91 “An untried prisoner
shall be allowed to be visited and treated by his own doctor or dentist if there is reasonable
ground for his application and he is able to pay any expenses incurred.”

* Standard Minimum Rule for the Treatment of Prisoners Article 92 “An untried prisoner
shall be allowed to inform immediately his family of his detention and shall be given all
reasonable facilities for communicating with his family and friends, and for receiving visits from
them, subject only to restrictions and supervision as are necessary in the interests of the

administration of justice and of the security and good order of the institution.”
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*’ Standard Minimum Rule for the Treatment of Prisoners Article 93 “For the purposes of his
defence, an untried prisoner shall be allowed to apply for free legal aid where such aid is
available, and to receive visits from his legal adviser with a view to his defence and to prepare
and hand to him confidential instructions. For these purposes, he shall if he so desires be supplied
with writing material. Interviews between the prisoner and his legal adviser may be within sight
but not within the hearing of a police or institution official.”
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* International Covenant on Civil and political Rights Article 9 “(1) Everyone has the right
to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one
shall be deprived of his liberty except on such grounds and in accordance with such procedure as
are established by law.

(2) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his
arrest and shall be promptly informed of any charges against him.

(3) Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other officer authorized by law to exercise judicial power and shall be entitled to trial
within a reasonable time or to release. It shall not be the general rule that persons awaiting trial
shall be detained in custody, but release may be subject to guarantees to appear for trial, at any
other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement.

(4) Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the lawfulness of
his detention and order his release if the detention is not lawful.

(5) Anyone who has been the victim of unlawful arrest or detention shall have an

enforceable right to compensation.”
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% International Covenant on Civil and political Rights Article 10 “(1) All persons deprived of
their liberty shall be treated with humanity and with respect for the inherent dignity of the human
person.

(2) (a) Accused persons shall, save in exceptional circumstances, be segregated from
convicted persons and shall be subject to separate treatment appropriate to their status as
unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily
as possible for adjudication.

(3) The penitentiary system shall comprise treatment of prisoners the essential aim of which
shall be their reformation and social rehabilitation. Juvenile offenders shall be segregated from

adults and be accorded treatment appropriate to their age and legal status.
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. International Covenant on Civil and political Rights Article 14 “(1) All persons shall be
equal before the courts and tribunals. In the determination of any criminal charge against him, or
of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing
by a competent, independent and impartial tribunal established by law. The press and the public
may be excluded from all or part of a trial for reasons of morals, public order (ordre public) or
national security in a democratic society, or when the interest of the private lives of the parties so
requires, or to the extent strictly necessary in the opinion of the court in special circumstances
where publicity would prejudice the interests of justice; but any judgement rendered in a criminal
case or in a suit at law shall be made public except where the interest of juvenile persons
otherwise requires or the proceedings concern matrimonial disputes or the guardianship of
children.

(2) Everyone charged with a criminal offence shall have the right to be presumed innocent
until proved guilty according to law.

(3) In the determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality: (a) To be informed promptly and in detail in a
language which he understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to
communicate with counsel of his own choosing;

(©) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal assistance, of this right;
and to have legal assistance assigned to him, in any case where the interests of justice so require,
and without payment by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions as witnesses

against him;
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€3] To have the free assistance of an interpreter if he cannot understand or speak the
language used in court;
(2) Not to be compelled to testify against himself or to confess guilt.

(4) In the case of juvenile persons, the procedure shall be such as will take account of their
age and the desirability of promoting their rehabilitation.

(5) Everyone convicted of a crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to law.

(6) When a person has by a final decision been convicted of a criminal offence and when
subsequently his conviction has been reversed or he has been pardoned on the ground that a new
or newly discovered fact shows conclusively that there has been a miscarriage of justice, the
person who has suffered punishment as a result of such conviction shall be compensated
according to law, unless it is proved that the non-disclosure of the unknown fact in time is wholly
or partly attributable to him.

(7) No one shall be liable to be tried or punished again for an offence for which he has
already been finally convicted or acquitted in accordance with the law and penal procedure of

each country.”
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* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 1 “(1) For the purposes of this Convention, the term "torture" means any act
by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of having committed,
or intimidating or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. It does not include

pain or suffering arising only from, inherent in or incidental to lawful sanctions.”
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” Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 2 “(1) Each State Party shall take effective legislative, administrative, judicial
or other measures to prevent acts of torture in any territory under its jurisdiction.”

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 3 “(2) For the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations including, where
applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass
violations of human rights.”

” Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 4 “(1) Each State Party shall ensure that all acts of torture are offences under
its criminal law. The same shall apply to an attempt to commit torture and to an act by any person
which constitutes complicity or participation in torture. 2. Each State Party shall make these
offences punishable by appropriate penalties which take into account their grave nature.”

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 11 “Each State Party shall keep under systematic review interrogation rules,

instructions, methods and practices as well as arrangements for the custody and treatment of
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persons subjected to any form of arrest, detention or imprisonment in any territory under its
jurisdiction, with a view to preventing any cases of torture.”

* Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 12 “Each State Party shall ensure that its competent authorities proceed to a
prompt and impartial investigation, wherever there is reasonable ground to believe that an act of
torture has been committed in any territory under its jurisdiction.”

" Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 13 “Each State Party shall ensure that any individual who alleges he has been
subjected to torture in any territory under its jurisdiction has the right to complain to, and to have
his case promptly and impartially examined by, its competent authorities. Steps shall be taken to
ensure that the complainant and witnesses are protected against all ill-treatment or intimidation as
a consequence of his complaint or any evidence given.”

*" Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment Article 14 “(1) Each State Party shall ensure in its legal system that the victim of an



60

Y

9 YA [ 3‘; [ = 1 d'dy =) v
U9 17 (1) Gl‘mJﬂﬁﬁ]ﬂGl\iﬂmgﬂiﬁuﬂ1i§lﬂﬂ1uﬂ151’1'5%11‘! (Gm@m"lﬂﬁluﬂu TN

a oA a

L 9 Ao way g X qy v
AULNTIUNITA) Glf\W]fN“lJ;]Uﬂﬂ?ﬁﬂ%ﬂ1uﬂﬂmumuﬁvlﬂ@lﬂ%1ﬂu Yaaenssunisa Usenouaie

[

Y o A A = = [ 3 ~ [
WIFEIBITY 9IUIU 10 AU NUAUANHUSNNAATITUGN tazianuaIuIsoo il ungausy
a oA Y

Y a a & g A o ya " Ay Yo
NNANUANTUYHITU “]5\'1@@Qﬂ{]ﬂﬂﬁﬂWﬂiHﬂWNglﬂW1$ﬁ’J ﬁl%ﬂ')%']fy)!,ﬂa1u§lﬂiulﬂiﬂf]15

o =R =K (% a

A ] o ad 2 s 1
Lﬁ@ﬂﬁ\iiﬂﬁliﬁﬂWﬂ‘ﬂ\iﬂ?ﬂ NIU Iﬂﬁlﬂﬂ!\m\‘]ﬂ1ﬁﬂi$ﬁ]18@]13J°Viﬁﬂ{]uﬂ1ﬁ@ﬁ@&l%‘]tﬂuﬁiﬁul!ﬁz

= s Y 1 A o 102
ﬂ?TNLﬂUﬂizIfﬂﬂ!GUi’)Qﬂ"I'iLEU"|§QuﬂlﬂﬂuﬂﬂaUTQﬂumﬂﬂigﬁﬂﬂTﬁﬂl‘ﬂTQﬂQﬁNTﬂ

act of torture obtains redress and has an enforceable right to fair and adequate compensation,
including the means for as full rehabilitation as possible. In the event of the death of the victim as
a result of an act of torture, his dependants shall be entitled to compensation.

(2)Nothing in this article shall affect any right of the victim or other persons to compensation
which may exist under national law.”

' Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Article 17 “(1) There shall be established a Committee against Torture (hereinafter
referred to as the Committee) which shall carry out the functions hereinafter provided. The
Committee shall consist of ten experts of high moral standing and recognized competence in the
field of human rights, who shall serve in their personal capacity. The experts shall be elected by
the States Parties, consideration being given to equitable geographical distribution and to the

usefulness of the participation of some persons having legal experience.”
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danger of his escaping or danger of violent attacks against persons or property or the danger of
suicide or self-injury.
"' Exceution of sentences law Section 90 Shackles
Prisoners should, as a rule, be shackled only on their hands or feet. In the prisoner's
interest, the Head of the Institution may order a different mode of shackling. The shackles shall be

temporarily loosened where this is necessary.
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"* The German Code of Criminal Procedure Section 136a (1) The accused’s freedom to
make up his mind and to manifest his will shall not be impaired by ill-treatment, induced fatigue,
physical interference, administration of drugs, torment, deception or hypnosis. Coercion may be
used only as far as this is permitted by criminal procedure law. Threatening the accused with
measures not permitted under its provisions or holding out the prospect of an advantage not
envisaged by statute shall be prohibited.

(2) Measures which impair the accused’s memory or his ability to understand shall not be
permitted.

(3) The prohibition under subsections (1) and (2) shall apply irrespective of the accused’s
consent. Statements which were obtained in breach of this prohibition shall not be used, even if

the accused consents to their use.
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39 Japan's Constitution of 1946, Article 11 “The people shall not be prevented from enjoying
any of the fundamental human rights. These fundamental human rights guaranteed to the people
by this Constitution shall be conferred upon the people of this and future generations as eternal
and inviolate rights.”

0 Japan's Constitution of 1946, Article 13 “All of the people shall be respected as
individuals. Their right to life, liberty, and the pursuit of happiness shall, to the extent that it does
not interfere with the public welfare, be the supreme consideration in legislation and in other
governmental affairs.”

“ Japan's Constitution of 1946, Article 31 “No person shall be deprived of life or liberty,
nor shall any other criminal penalty be imposed, except according to procedure established by
law.”

42 Japan's Constitution of 1946, Article 32 “No person shall be denied the right of access to
the courts.”

® Japan's Constitution of 1946, Article 36 “The infliction of torture by any public officer

and cruel punishments are absolutely forbidden.”
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. Japan's Constitution of 1946, Article 37 “In all criminal cases the accused shall enjoy the
right to a speedy and public trial by an impartial tribunal.
He shall be permitted full opportunity to examine all witnesses, and he shall have the right
of compulsory process for obtaining witnesses on his behalf at public expense.
At all times the accused shall have the assistance of competent counsel who shall, if the
accused is unable to secure the same by his own efforts, be assigned to his use by the State”
® Japan's Constitution of 1946, Article 38 “No person shall be compelled to testify against
himself.
Confession made under compulsion, torture or threat, or after prolonged arrest or
detention shall not be admitted in evidence.
No person shall be convicted or punished in cases where the only proof against him is
his own confession.”
e Japan's Constitution of 1946, Article 39 “No person shall be held criminally liable for an
act which was lawful at the time it was committed, or of which he has been acquitted, nor shall he

be placed in double jeopardy.”
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i Japan's Constitution of 1946, Article 40 “ Any person, in case he is acquitted after he has
been arrested or detained, may sue the State for redress as provided by law.”
* WILLIAM B. CLEARY, The Law of Criminal Procedure in Contemporary Japan,
Hokkaido University, Chapter 5.0.1
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* The Code of Criminal Procedure, Article 287 “(1) The accused shall not be subject to
restrains during the trial; provided, however, that this shall not apply when the accused employs
violence or attempts to escape (2) Even when the accused is not subject to restraints, guards may

be assigned to guard the accused.”
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" U.S. Constitutional Amendments 4 “The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures shall not be violated, and
no warrants shall issue but upon probable cause, supported by oath or affirmation, and

particularly describing the place to be searched and the persons or things to be seized.”
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7 U.S. Constitutional Amendments 6 “In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to have the

Assistance of Counsel for his defence”
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"’ U.S. Constitutional Amendments 1 “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.”

Y U.S. Constitutional Amendments 2 “A well regulated Militia, being necessary to the

security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”
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! U.S. Constitutional Amendments 3 “No Soldier shall, in time of peace be quartered in any

house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by
law.”
' U.S. Constitutional Amendments 4 “The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures shall not be violated, and
no warrants shall issue but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched and the persons or things to be seized.”

' U.S. Constitutional Amendments 5 “No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of
life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be

deprived of life, liberty, or property, without due process of law; nor shall private property be

taken for public use, without just compensation.”
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' U.S. Constitutional Amendments 6 “In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence”

' U.S. Constitutional Amendments 7 “In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise re-examined in any Court of the United States, than according
to the rules of the common law.”

' U.S. Constitutional Amendments 8 “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.”

" U.S. Constitutional Amendments 9 “The enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others retained by the people.”

' U.S. Constitutional Amendments 10 “The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the

people.”
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" LAWS of MINNESOTA 2014, chapter 241.88

A representative of a correctional facility may not restrain a woman knownto be pregnant
unless the representative makes an individualized determination that restraints are
reasonablynecessary for the legitimate safety and security needs of the woman, correctional staff,
or public. If restraintsare determined to be necessary, the restraints must be the least restrictive
available and the most reasonableunder the circumstances.

A representative of a correctional facility may not restrain a woman known to be pregnant
whilethe woman is being transported if the restraint is through the use of waist chains or other
devices that crossor otherwise touch the woman's abdomen or handcuffs or other devices that
cross or otherwise touch thewoman's wrists when affixed behind the woman's back.

A representative of a correctional facility may restrain a woman who is in labor or who

has givenbirth within the preceding three days only if:
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" there is a substantial flight risk or some other extraordinary medical or security

circumstance thatdictates restraints be used to ensure the safety and security of the woman, the
staff of the correctional ormedical facility, other inmates, or the public

" the representative has made an individualized determination that restraints are necessary
to preventescape or injury;

"7 there is no objection from the treating medical care provider; and

188 . .. . ..
the restraints used are the least restrictive type and are used in the least restrictive manner.
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