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ABSTRACT

The thesis is a study into the philosophy, ideologies, and theories on the
establishment of the Constitutional Court, as well as the selection, duties, powers, and
accountability of Constitutional Court judges as provided for in the Constitution of the Kingdom
of Thailand Buddhist Era 2560. The thesis aims to ascertain legal issues that have arisen and
propose recommendations to address such issues in a manner which is in line with the
philosophy, ideologies, and theories of public law and which is appropriate for the social and
political context of Thailand.

From research it is found that over the past 20 years since the establishment of the
Constitutional Court in Thailand, issues have arisen regarding the selection, duties, and powers of
Constitutional Court judges as a result of significant legal problems. Firstly, the provisions on the
selection, duties, and powers of Constitutional Court judges are not appropriately in line with the
objective of establishing a Constitutional Court. The performance of judicial functions of
Constitutional Court judges must be carried out by a qualified person with expertise and
experience primarily in public law so as to ensure that the adjudication of cases within the
jurisdiction of the Constitutional Court is done so with accuracy, impartiality, and in accordance
with the philosophy, ideologies, and theories of public law. However, it has been found that
adjudication of cases has not duly been in accordance with the objectives of the law, or the
philosophy, ideologies, and theories of public law.

Another significant legal problem concerns the principle of separation of powers.

Pursuant to such principle, each organization, whether legislative, executive, or judiciary, must



balance each other’s powers and must be able to review the performance of duties of the main
three organizations. The review and accountability mechanism of Constitutional Court judges is
still limited and difficult and has never been implemented. This directly affects public confidence
in the performance of duties of Constitutional Court judges and the Office of the Constitutional
Court in the administration of justice in accordance with the duties and objectives of establishing
a Constitutional Court.

Consequently, Thailand should stipulate the selection, duties, powers and
accountability of Constitutional Court judges in an appropriate manner. Due consideration must
be given to persons with knowledge, expertise, and experience in public law. Philosophy,
ideologies, and theories of public law should appropriately govern provisions establishing the
powers and duties of a Constitutional Court judge as well as mechanisms in reviewing the
performance of duties and determining the accountability of Constitutional Court judges. These
provisions must reflect the genuine connection to the people to whom sovereignty truly belongs.
This is to ensure that Constitutional Court judges perform their duties in accordance with the
Constitution and the law, with honesty, impartiality, and without bias, thereby contributing to
public confidence in the Constitutional Court, peace and order, and national development under a

constitutional monarchy regime.
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n Examples concerning magistrates are Jone v.Gurdon (1842) 2 QB 600; Clark v. Woods (1848) 2
Ex. 395; R.v. Manchester Magistrates’ Court ex p. Davies (1988) 1 Wir 667; and see Beaurian v. Scott (above,
p. 497). But honest mistake of fact was a defence: Pease v. Chaytor (1861) 1 B. & s. 658; London Corporation
v. cox (1867) LR 2 HL 239 at 263.

” Re McC. (above), decided on the preliminary question whether the action lay.

™ (iied, 1. 86 - 90.

"™ German Civil Code BGB

Section 839 Liability in case of breach of official duty

(1) If an official intentionally or negligently breaches the official duty incumbent upon him in

relation to a third party, then he must compensate the third party for damage arising from this. If the official is
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only responsible because of negligence, then he may only be held liable if the injured person is not able to
obtain compensation in another way.

(2) If an official breaches his official duties in a judgment in a legal matter, then he is only
responsible for any damage arising from this if the breach of duty consists in a criminal offence. This provision
is not applicable to refusal or delay that is in breach of duty in exercising a public function.

(3) Liability for damage does not arise if the injured person has intentionally or negligently failed to
avert the damage by having recourse to appeal. (English Version), Fudu Lﬁ' 27U ‘171 514 UIYU 2564, 910N

https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.


https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html

62

[ a a

{ @ ] I a <] [ [ 1
wihudzda lidsnuiuanuiaeign fidenenansadeiyldsuialdadu vy

§ o 1A I v A [ o
naunula oy lawaldadu lnunaunu lludrnawiso ladewinindrsgnsdnszii

azla ldAmnnunansgmInseiaziialagvalansolssuniaumeng1edoussainag

1 = ya A Y o a o ] Y AR &
839 ITTAULIN Lmiuﬂimeum@‘ww1m=_4mla"lﬂﬂiz‘mazm@iumnmuwum«mﬂumiﬂswm

Y

a 1 I Y Yo = [ A v A = =
La‘L!La’é]fﬁiﬁm1!,‘1Jumﬁ]alﬁ‘]_Jﬂﬂavlﬂi‘1Jﬂ’2ﬂ§JLﬁﬂﬂmﬁ]ulu’ﬂ\‘]lIWWﬂﬂﬁﬂﬂﬁuﬂﬂ Qlﬁﬂﬁwﬁluﬂﬁﬂ‘!

]
A Aa =2 1% Y

e iansafesigvsuiavaldandomeld uavzilessyldndedioamnsangnilang

a9 49 U

¥ = A =

AnnynsyiAanaaiuduIafidiesnlseneuanuineIa Farzdeiasuiia
penlsznouANUARD I IUNTYIIRAR oA MM TUMSgATI TN FamnnunTEm

< @ v Aa § o J 3 1
Aidemenamisofessyisuials Wefy lavaldnndonieluudrnaunsola

N
ya 9 J ldal a 3 ~ ~ v A = a
Al ‘W1ﬂ‘]el1hlﬂ LmﬂﬁUlm“lJ8%3LﬂWU‘L!nﬂﬂi‘mL‘Wi1$ﬂ15‘1/lﬁ1ﬁ¢]ﬂﬁu’ﬂllﬂ’ﬂuNﬂ?ﬂﬂlﬂ

HADIRYIDT

[e)]

2
LJLe191n

%

= < Y1 A o = A a 1 Ya 4 o A a
‘ﬂ)’\‘lﬂzlﬁuulﬂﬁ'lﬂwsﬂlzlﬁﬁﬂiWHLWﬂQW@V]ﬁ]%ﬂﬂﬁu?’]Ej NWINHIUUNIENINAYIN

= Y] ) ' 2 a o Yo A o a
aqum@ﬂﬂljuﬂgiu’lﬁﬁﬂﬁﬂq GINL‘IJ‘IJﬂ’iiuﬂ”l'iﬂ’f)ﬁigﬂhﬁﬂwﬂﬁl”lﬂﬂ”ﬁﬂig“Imazlim

9a kS v A o ¥ g a 1 9 Y
GUENIQ‘W‘W'Iﬂ‘H'quﬂgﬂ’ENUlﬂ!ll@ﬂ'lﬁﬂﬁg‘]/l'IUULﬂuﬂ'NlIWﬂ'ﬂ'lﬂlu'l L!ﬁiu@]ﬂuﬂ’lﬂm@ﬂ?iiﬂﬁﬂﬂqﬂ
o 9 Y Y A A Aa 1 (Aa oA Y A A oA Y Ay ' 9
ﬂ']ﬁuﬂall’f)ﬂﬂlﬁullﬂﬁ’[’)\‘lﬂﬁﬂl o ﬂ"lﬁ‘iJJ;]Lﬁ‘ﬁUliJﬂ;]U@WuTTl !,La&’ﬂ?iﬂ{]U@IWU"I“V]ﬂ'JEJﬂ'J"IiJﬁ']GK”I
= Z’, = 1 (=) a Y A < @ 9
mmﬁmﬂsmumz"lmmmmmmﬂ Q!ﬁﬂ‘l’i'lﬂﬂﬁ?ll']ﬁﬂﬁﬂﬁﬁj‘lﬂ
' AAd o a Ao Y v A ya
ﬁ?uﬂimﬂlﬂuﬂ?iﬂﬁzﬂ']ﬂ'J'lllWﬂfl'lfg'l‘ﬂiﬁi]gﬁﬂﬂﬁﬂNﬂllﬂu@WW’lﬂE’lﬂ’lMlﬂﬁi’l
I a a 1 o
839 ﬂ?d'l’f) mmm;‘gmumﬁ@uﬂgﬁm& AINNINGT 339" LL‘ViQﬂﬁ%ﬂ?ﬁﬂaﬁNTﬂﬂ']ﬂJuHﬂﬂﬂJu
HaANWINESUAUDY
= a a A 4 ya Y o @ Y
FINITUANATIHUAVDUNY W NTIUUUBNVTINHNNINET UASLITAUNIUVBITFLAD

§91u19AN MDY TAgaIn1sae AnuAag Ul ounguusnlszulang e

DIYULBINY 11A31 339 yalA)

g

A

ya 9 o o A Y 1a
1 “Q WINET TN UINTUUDITY ’Vii’f]’f]‘lgﬂlﬂi@]ﬁ]ﬁWﬂﬁ ﬂﬂgﬂ@l

" German Criminal Code

Section 339 Judicial perversion of justice

Judges, other public officials or arbitrators who, in the course of conducting or deciding a legal
matter, bend the law for the benefit or to the detriment of a party incur a penalty of imprisonment for a term of
between one year and five years. (English Version), ?mﬁ'mﬁa'j“uﬁ 5 ﬁqmﬂu 2564, 910 https://www.gesetze-

im-internet.de/englisch_stgb/englisch_stgb.html#p3234.
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