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ABSTRACT

Psychiatric patient is the person who defects in his consideration, emotion and
behavior resulting in irregular livelihood or, occasionally may be harmed to himself or third
person life or property. Therefore, he deserves to be treated by the psychiatrist recovering from
his illness and returning his ordinary life as before. During the therapy, the psychiatrist has to
reach patient’s private information for an efficiency of the treatment and recovering patient from
his mental disorder, accordingly to maintain the relationship between the psychiatrist and patient,
he shall have a duty to keep his patient’s medical information as a private strictly. Nevertheless,
there is some case that psychiatrist regards as confidentiality of psychiatric patient tends to be
dangerous to himself third person or public. To protect the public from his peril, then, the concept
of severe confidentiality of psychiatric patient by psychiatrist is originated since he is a person
who knows the patient well from his treatment.

Nowadays, there is a legal measure concerning the disclosure of psychiatric patient’s
confidentiality in Thai law legislated Section 16 of Mental Health Act B.E. 2551. The law permits
a psychiatrist to disclose psychiatric patient’s confidentiality, particularly in the event of it is
deemed to be dangerous, on the other hand, it is still incomprehensive and unclear in many points,
that is to say there are no explicit clinical guidelines directing the psychiatrist to violate the
patient’s confidentiality, and there is no distinctly responsible organization to protect the
psychiatrist from harms by the patient. Additionally, psychiatrist solely have discretion to
determine of disclosing information, and conversely have no immunity, making them liable for
breach of confidentiality. Consequently, psychiatrists decide to keep a patient’s medical

information secret, resulting in the non-achievement of the law.



To resolve such a problem and make the law more effective, researcher suggests
following legal measures respectively. 1 . Make it a duty for psychiatrists to disclose serious harm
caused by patients who are deemed dangerous 2 . Provided the immunity from civil and criminal
liability to a psychiatrist who discloses it 3. Held psychiatrist be liable when this duty is not upheld 4.
Provided clinical guideline and clinical standard of risk assessment settling the standard to all
psychiatrists 5 . Provided legal measures regarding protect public interest from psychiatric’s harm in
Thai law 6. Assigned organization and agent to protect public from such patients 7. Amending related

law to be consistence with aforesaid measures.
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" In Currie v. United States, 644 F. Supp. 1074 (M.D.N.C. 1986)

" The court distinguished between a “foreseeability rule” and a “readily identifiable rule” and applied
each rule to a different circumstance. That is, the court held that while a therapist had a duty to warn a readily
identifiable victim, a duty to protect might extend to circumstances wherein the patient expressed intent to harm
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https://www.texaspsyc.org/page/DutytoWarn/Revisiting-the-Duty-to-Warn-Issue.htm)
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' In such a situation, then the therapist would have a “duty to commit,” i.e. a duty to institute
involuntary or court-ordered mental health services.1 But the Currie court also offered a measure of protection
to mental health providers by adding a “reasonable judgment” rule, that is, a duty to warn or commit would be
tempered by exercise of reasonable professional judgment. (ﬁﬂmiwazﬁﬂmﬁma uld ‘17]

https://www.texaspsyc.org/page/DutytoWarn/Revisiting-the-Duty-to-Warn-Issue.htm)

"7 National Conference of State Legislatures, MENTAL HEALTH PROFESSIONALS’ DUTY TO
WARN, Retrived October 25, 2561, from http://www.ncsl.org/research/health/mental-health-professionals-

duty-to-warn.aspx
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7T will carry out that regimen, which according to my power and discernment, shall be for the benefit
of the sick and will keep them from harm and wrong

** I will keep silence regarding that which, within or without my practice, I shall see or hear in the

lives of men which should not be made public; holding such things unfit to be spoken.
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? Cal. [Evid] Code § 1010 As used in this article, “psychotherapist” means a person who is, or is

reasonably believed by the patient to be:
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? Section 1010 (a) A person authorized to practice medicine in any state or nation who devotes, or is

reasonably believed by the patient to devote, a substantial portion of his or her time to the practice of

psychiatry.



49

a S ] 1 = Yo a £ A U g =
%@]LLW“VIEJ‘VI@gﬁ$W31Qﬂ13ﬁﬂ‘kﬂulﬂ3‘1JL’E]ﬂﬁVI‘ﬁ¢I'I§J1’I§$‘]_Jll'ﬂuﬂﬁ%llﬂaﬂ@]ﬂu']ﬂu HAaZIIUI

o v 1

9 A o A o ' < A 1A s & o Y Y 4
VDVINAFN N lﬁual‘!ﬂﬂﬂ'ﬁﬁ@ﬁ'lﬁﬂ\?ﬂa'nlﬂUﬂ15ﬁﬂﬁ1§§$ﬁ31\1ﬂﬂllv\|ﬂﬂ (VI'JVIJJ) ﬂ‘UEj‘]J'JfJﬂ'JfJ

1 { a { v A o & .
nanlaoasl yanandszneuinFwnernuiamansdaudinunuIoaIun

a

Va1 Tunas1 1010 wag 1010.5 veslsguranguuiene unangIuuiIuasy

a

=4 o Y a o & I [ Y a
unaWosiues ﬂ%]‘l/m18ﬂ1ﬁﬂﬂ1ﬁﬂ13lﬂﬂlﬁﬂﬂ’JHJa‘U"leJWL‘IJLl’EJUGIinJGlJ@QQﬂ’JfJﬂGIL’J‘WU@Q
' E4 9
yanasinan lasuendnimunguuieil nande lidessuaanslumemaazerg i

o w 1 < A a a a A 1 <3 [ <3 a £
MINTTMAINaNIYUNMTasIlaans auuﬂﬂmmzawﬁmmé}ﬂwﬂmm @Eﬂ\'i]lﬁﬂa PNAND

a
@ ' 1 a9 Y Yo @
ﬂ\iﬂﬁ"l?]ﬂ’i]llllﬂlﬁ]ﬂﬂnuI@]Elul@]iﬂﬂ"liﬂiy,
4
bl

)

£%

a1 1u11051 1018 HazNINI1 1024 uiaszua

[

u
A Jd g
HYT PNU

AQUANENEUH AN IULINaTgUAaD
Y Aa v a o w . n Yo a £

“1MT1 1018 M3 1RUTMIV00INTAITA (Psychotherapist) 32 11 1A5uondnTa

2 . o 1 3 9y A Y Yo ° A A A

W91l (Article 7) MInyanaaIna 1t udauy ¥ie lasuno s nioTIemanynnan

MAMUHAKT DI NLAUNIZN001FYINTTUNITONTIINTazIdA HIONAUULINNTANIU

@

< 9 v o a o a
W%‘E]!,ﬂu@ﬂﬂ UQNWﬁQ%'Iﬂﬂi%‘ﬂWﬂ'ﬂllW@]‘V]'l\i'ﬁﬂﬂlu'l?igﬂﬂigﬂ'laglllﬂ

U

55 .8 v 9 Y =~
AINIVUUDYNLIUNTU

v

A 3 9 9 @ a A [ 1 ay ¥ o a

MuNIA31 1018 Witludesndumundangasa Ao minyananinand lansziinig lasgasa

9 Z’, 1 [l 9 k4 ~ Y Y o ng a 3 Bldl

uda yasarudon luansndntss Tesiamingnineaunsod 1a asiumniaunndiudn

= 1 o a @ Y a Yy a d [ 4 a Q"’

naruswlumanszinnuranudiheiansudi Iaunnddonerdvilse Temiamendns

v Aa o v " 9
vouinaniiniia li'ldias
1 (%] a QO’ o
91031 1024 1AIN1127A (Psychotherapist) 3% 13 1@ VN A NTAMMNIAT (Article 7)

Y A

tiimqldiniaiia (Psychotherapist) 1o 11d1 el Ty vineia nielianuialnanis

q

a = I o 1 A A A o A A Y a
%M%mmmﬂu’aumﬁﬂﬂﬂﬂmm m@uﬂﬂaaumamwﬂﬁuﬁumuﬂﬂa@u”lﬁ azn1slame

AMNAUINMIAeAITTEHINAmDINUReaInaniauddwwag s nredoiu

* Cal. [Evid] Code § 1010.5 A communication between a patient and an educational psychologist shall be
privileged to the same extent, and subject to the same limitations, as a communication between a patient and a
psychotherapist.

* Cal. [Evid] Code § 1018 There is no privilege under this article if the services of the psychotherapist
were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a tort or to escape

detection or apprehension after the commission of a crime or a tort. (Enacted by Stats. 1965, Ch. 299.)
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® Cal. [Evid] Code § 1024 There is no privilege under this article if the psychotherapist has reasonable
cause to believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the
person or property of another and that disclosure of the communication is necessary to prevent the threatened

danger. (Enacted by Stats. 1965, Ch. 299.)
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7 California Civil Code Law § 43.92: (¢) It is the intent of the Legislature that the amendments made
by the act adding this subdivision only change the name of the duty referenced in this section from a duty to
warn and protect to a duty to protect. Nothing in this section shall be construed to be a substantive change, and
any duty of a psychotherapist shall not be modified as a result of changing the wording in this section.
(Amended by Stats. 2012, Ch. 149, Sec. 1. (SB 1134) Effective January 1, 2013.)

¥ California Civil Code Law § 43.92: (d) It is the intent of the Legislature that a court interpret this
section, as amended by the act adding this subdivision, in a manner consistent with the interpretation of this
section as it read prior to January 1, 2013. (Amended by Stats. 2012, Ch. 149, Sec. 1. (SB 1134) Effective

January 1, 2013.)
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? California Civil Code Law § 43.92: (a) There shall be no monetary liability on the part of, and no
cause of action shall arise against, any person who is a psychotherapist as defined in Section 1010 of the
Evidence Code in failing to protect from a patient’s threatened violent behavior or failing to predict and protect
from a patient’s violent behavior except if the patient has communicated to the psychotherapist a serious threat
of physical violence against a reasonably identifiable victim or victims. (Amended by Stats. 2012, Ch. 149, Sec.
1. (SB 1134) Effective January 1, 2013.)

"% California Civil Code Law § 43.92: (b) There shall be no monetary liability on the part of, and no
cause of action shall arise against, a psychotherapist who, under the limited circumstances specified in
subdivision (a), discharges his or her duty to protect by making reasonable efforts to communicate the threat to
the victim or victims and to a law enforcement agency. (Amended by Stats. 2012, Ch. 149, Sec. 1. (SB 1134)
Effective January 1, 2013.)

"' David G. Jensen. (September/October 2012). The Tarasoff Two-Step. Retrived November 30, 2561,

from https://www.camft.org/images/PDFs/AttorneyArticles/Dave/The Tarasof Two-Step.pdf
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"2 «“We realize that the open and confidential character of psychotherapeutic dialogue encourages
patients to express threats of violence, few of which are ever executed. Certainly, a therapist should not be
routinely encouraged to reveal such threats; such disclosures could seriously disrupt the patient’s relationship
with his therapist and with the persons threatened. To the contrary, the therapist’s obligations to his patient
require that he not disclose a confidence unless such disclosure is necessary to avert danger to others, and even
then that he do so discreetly, and in a fashion that would preserve the privacy of his patient to the fullest extent
compatible with the prevention of the threatened danger.”

P ewe recognize the difficulty that a therapist encounters in attempting to forecast whether a patient
presents a serious danger of violence. Obviously, we do not require the therapist, in making that determination,
to render a perfect performance; the therapist need only exercise reasonable degree of skill, knowledge, and
care ordinarily possessed and exercised by members of that specialty under similar circumstances. Within the
broad range of reasonable practice and treatment in which professional opinion and judgment may differ, the

therapist is free to exercise his or her own best judgment without liability”
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"7 “When a therapist determines, or pursuant to the standards of his profession should determine, that

his patient presents a serious danger of violence to another, he incurs an obligation to use reasonable care to
protect the intended victim against such danger. The discharge of this duty may require the therapist to take one
or more of various steps, depending upon the nature of the case. Thus, it may call for him to warn the intended
victim or others likely to apprise the victim of the danger, to notify the police, or to take whatever other steps

are reasonably necessary under the circumstances.” (Tarasoff v. Regents of the University of California (1976)
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 Sec. 611.004(2) states that a professional may disclose information: to medical or law enforcement
personnel if the professional determines that there is a probability of imminent physical injury by the patient to
the patient or others or there is a probability of immediate mental or emotional injury to the patient.

# Thapar v. Zezulka, 994 S.W.2d 635 (Tex. 1999) cited in Floyd L. Jennings. Revisiting the Duty to

Warn Issue. Retrived January 13, 2018, from

https://www.texaspsyc.org/page/DutytoWarn/Revisiting-the-Duty-to-Warn-Issue.htm.

¥ Bird v. W.C.W. 868 SW.2d 767 (Tex. 1994) cited in Floyd L. Jennings, Revisiting the Duty to
Warn Issue, Retrived January 13, 2018, from https://www.texaspsyc.org/page/DutytoWarn/Revisiting-the-
Duty-to-Warn-Issue.htm.

*Van Horn v. Chambers, 970 S.W.2d 542 (Tex. 1998) cited in Floyd L. Jennings, Revisiting the

Duty to Warn Issue, Retrived January 13, 2018, from https://www.texaspsyc.org/page/DutytoWarn/Revisiting-

the-Duty-to-Warn-Issue.htm.
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* RESTATEMENT (Second) OF TORTSs § 315 (1965) provides:
There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to
another unless

(a) a special relation exists between the actor and the third person which imposes a duty upon the
actor to control the third person's conduct, or

(b) a special relation exists between the actor and the other which gives to the other a right to protection.

* RESTATEMENT (Second) OF TORTSs § 315 (1965). By finding a special relationship, the court
was able to avoid the question of whether foreseeability alone would have been enough to impose a duty to use

reasonable care. 17 Cal. 3d at 435, 551 P.2d at 343, 131 Cal. Rptr. at 23.
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* Under the Mental Health Act 1983 (as revised by the Mental Health Act 2007), a particular clinician
is assigned responsibility for a patient. The Responsible Clinician has a substantial amount of information about
and control over the patient and it seems reasonable to expect her or him to take steps to prevent behavior in
foreseeable dangerous ways. However, the question is more difficult when dealing with patients who have been
discharged or who remain outpatients. When a patient has recently been discharged there may still be sufficient
proximity, especially where the Responsible Clinician has the authority to discharge. Many patients,
particularly those with a notable history of offending, are discharged by the Mental Health Review Tribunal or
the statutory restrictions on them are lifted by the Ministry of Justice. While these decisions are based on
medical and social care reports it is not the Responsible Clinician who orders the discharge and it is
questionable whether a ‘special relationship’ exists in those circumstances. Similarly, it is unlikely that a court
would find a proximate relationship between a clinician and an outpatient but a Responsible Clinician might be
obliged to warn the police, for instance, of the threatened risk to an individual by virtue of W v Egdell (1990).
Cited in Andy Young, “The Arms of the Infinite? The Liability of Mental Health Professionals for the Violent

Acts of their Patient,” Mental Health and Learning Disabilities Research and Practice, p.3 — 13 (2011).
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® There is no prima facie duty of care, since there is no foreseeability of danger, and insufficiently
proximate towards the incident occurred. In deciding Palmer case, Lord Stuart-Smith announced there is no
duty of care since Palmer did not witness the abduction, or the murder, or the discovery of her daughter body,
and what Palmer had witnessed and experienced did not prove any proximity and foreseeability on her. Cited in

Law Student, Legal Claims on Computech Ltd, Retrived Maay 20, 2019, from https://www.lawteacher.net/free-

law-essays/health-law/legal-claims-on-computech-Itd.php
7 Andy Young, “The Arms of the Infinite? The Liability of Mental Health Professionals for the

Violent Acts of their Patient,” Mental Health and Learning Disabilities Research and Practice, p.3-13 (2011).
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Division 8. Privileges

Article 7. Psychotherapist-Patient Privilege

1010. As used in this article, “psychotherapist” means a person who is, or is reasonably believed
by the patient to be:

(a) A person authorized to practice medicine in any state or nation who devotes, or is
reasonably believed by the patient to devote, a substantial portion of his or her time to the practice
of psychiatry.

(b) A person licensed as a psychologist under Chapter 6.6 (commencing with Section
2900) of Division 2 of the Business and Professions Code.

(c) A person licensed as a clinical social worker under Chapter 14 (commencing with
Section 4991) of Division 2 of the Business and Professions Code, when he or she is engaged in
applied psychotherapy of a nonmedical nature.

(d) A person who is serving as a school psychologist and holds a credential
authorizing that service issued by the state.

(e) A person licensed as a marriage and family therapist under Chapter 1 3
(commencing with Section 4980) of Division 2 of the Business and Professions Code.

(f) A person registered as a psychological assistant who is under the supervision of a
licensed psychologist or board certified psychiatrist as required by Section 2913 of the Business
and Professions Code, or a person registered as an associate marriage and family therapist who is
under the supervision of a licensed marriage and family therapist, a licensed clinical social
worker, a licensed psychologist, or a licensed physician and surgeon certified in psychiatry, as
specified in Section 4980.44 of the Business and Professions Code.

( g) A person registered as an associate clinical social worker who is under
supervision as specified in Section 4996.23 of the Business and Professions Code.

(h) A person registered with the Board of Psychology as a registered psychologist
who is under the supervision of a licensed psychologist or board certified psychiatrist.

(i) A psychological intern as defined in Section 2911 of the Business and Professions

Code who is under the supervision of a licensed psychologist or board certified psychiatrist.
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(j) A trainee, as defined in subdivision (c) of Section 4980.03 of the Business and
Professions Code, who is fulfilling his or her supervised practicum required by subparagraph (B)
of paragraph (1) of subdivision (d) of Section 4980.36 of, or subdivision (c) of Section 4980.37
of, the Business and Professions Code and is supervised by a licensed psychologist, a board
certified psychiatrist, a licensed clinical social worker, a licensed marriage and family therapist,
or a licensed professional clinical counselor.

(k) A person licensed as a registered nurse pursuant to Chapter 6 (commencing with
Section 2700 ) of Division 2 of the Business and Professions Code, who possesses a master’s
degree in psychiatric-mental health nursing and is listed as a psychiatric-mental health nurse by
the Board of Registered Nursing.

(1) An advanced practice registered nurse who is certified as a clinical nurse specialist
pursuant to Article 9 (commencing with Section 2838) of Chapter 6 of Division 2 of the Business
and Professions Code and who participates in expert clinical practice in the specialty of
psychiatric-mental health nursing.

(m) A person rendering mental health treatment or counseling services as authorized
pursuant to Section 6924 of the Family Code.

(n) A person licensed as a professional clinical counselor under Chapter 1 6
(commencing with Section 4999.10) of Division 2 of the Business and Professions Code.

(0) A person registered as an associate professional clinical counselor who is under
the supervision of a licensed professional clinical counselor, a licensed marriage and family
therapist, a licensed clinical social worker, a licensed psychologist, or a licensed physician and
surgeon certified in psychiatry, as specified in Sections 4999.42 t0 4999.46, inclusive, of the
Business and Professions Code.

(p) A clinical counselor trainee, as defined in subdivision (g) of Section 4999.12 of
the Business and Professions Code, who is fulfilling his or her supervised practicum required by
paragraph (3) of subdivision (c) of Section 4999.32 of, or paragraph (3) of subdivision (¢) of
Section 4 9 9 9 .3 3 of, the Business and Professions Code, and is supervised by a licensed
psychologist, a board-certified psychiatrist, a licensed clinical social worker, a licensed marriage
and family therapist, or a licensed professional clinical counselor.

(Amended by Stats. 2017, Ch. 573, Sec. 75. (SB 800) Effective January 1, 2018.)
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1010.5. A communication between a patient and an educational psychologist, licensed under Article
5 (commencing with Section 4986) of Chapter 13 of Division 2 of the Business and Professions
Code, shall be privileged to the same extent, and subject to the same limitations, as a
communication between a patient and a psychotherapist described in subdivisions (¢), (d), and (e) of
Section 1010.
(Added by Stats. 1985, Ch. 545, Sec. 1.)

1018. There is no privilege under this article if the services of the psychotherapist were sought or
obtained to enable or aid anyone to commit or plan to commit a crime or a tort or to escape
detection or apprehension after the commission of a crime or a tort.

(Enacted by Stats. 1965, Ch. 299.)

1024. There is no privilege under this article if the psychotherapist has reasonable cause to believe that
the patient is in such mental or emotional condition as to be dangerous to himself or to the person or
property of another and that disclosure of the communication is necessary to prevent the threatened
danger.

(Enacted by Stats. 1965, Ch. 299.)
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MANUIN V.

California Civil Code
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DIVISION 1. PERSONS
PART 2. PERSONAL RIGHTS
43.92. (a) There shall be no monetary liability on the part of, and no cause of action shall arise
against, any person who is a psychotherapist as defined in Section 1010 of the Evidence Code in
failing to protect from a patient’s threatened violent behavior or failing to predict and protect
from a patient’s violent behavior except if the patient has communicated to the psychotherapist a
serious threat of physical violence against a reasonably identifiable victim or victims.

(b) There shall be no monetary liability on the part of, and no cause of action shall
arise against, a psychotherapist who, under the limited circumstances specified in subdivision (a),
discharges his or her duty to protect by making reasonable efforts to communicate the threat to
the victim or victims and to a law enforcement agency.

(c) It is the intent of the Legislature that the amendments made by the act adding this
subdivision only change the name of the duty referenced in this section from a duty to warn and
protect to a duty to protect. Nothing in this section shall be construed to be a substantive change,
and any duty of a psychotherapist shall not be modified as a result of changing the wording in this
section.

(d) It is the intent of the Legislature that a court interpret this section, as amended by
the act adding this subdivision, in a manner consistent with the interpretation of this section as it
read prior to January 1, 2013.

(Amended by Stats. 2012, Ch. 149, Sec. 1. (SB 1134) Effective January 1, 2013.)
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DIVISION 1. PERSONS
PART 2.6. CONFIDENTIALITY OF MEDICAL INFORMATION

CHAPTER 2. Disclosure of Medical Information by Providers

56.10. (a) A provider of health care, health care service plan, or contractor shall not disclose medical
information regarding a patient of the provider of health care or an enrollee or subscriber of a health
care service plan without first obtaining an authorization, except as provided in subdivision (b) or (¢).

(b) A provider of health care, a health care service plan, or a contractor shall disclose
medical information if the disclosure is compelled by any of the following:

(1) By a court pursuant to an order of that court.

(2 ) By a board, commission, or administrative agency for purposes of adjudication
pursuant to its lawful authority.

(3) By a party to a proceeding before a court or administrative agency pursuant to a
subpoena, subpoena duces tecum, notice to appear served pursuant to Section 1987 of the Code of
Civil Procedure, or any provision authorizing discovery in a proceeding before a court or
administrative agency.

(4 ) By a board, commission, or administrative agency pursuant to an investigative
subpoena issued under Article 2 (commencing with Section 11180) of Chapter 2 of Part 1 of Division
3 of Title 2 of the Government Code.

(5) By an arbitrator or arbitration panel, when arbitration is lawfully requested by either
party, pursuant to a subpoena duces tecum issued under Section 1 2 8 2 .6 of the Code of Civil
Procedure, or another provision authorizing discovery in a proceeding before an arbitrator or
arbitration panel.

(6) By a search warrant lawfully issued to a governmental law enforcement agency.

(7) By the patient or the patient’s representative pursuant to Chapter 1 (commencing with
Section 123100) of Part 1 of Division 106 of the Health and Safety Code.

(8) By a medical examiner, forensic pathologist, or coroner, when requested in the
course of an investigation by a medical examiner, forensic pathologist, or coroner’s office for the
purpose of identifying the decedent or locating next of kin, or when investigating deaths that may

involve public health concerns, organ or tissue donation, child abuse, elder abuse, suicides,
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poisonings, accidents, sudden infant deaths, suspicious deaths, unknown deaths, or criminal
deaths, or upon notification of, or investigation of, imminent deaths that may involve organ or
tissue donation pursuant to Section 7151.15 of the Health and Safety Code, or when otherwise
authorized by the decedent’s representative. Medical information requested by a medical
examiner, forensic pathologist, or coroner under this paragraph shall be limited to information
regarding the patient who is the decedent and who is the subject of the investigation or who is the
prospective donor and shall be disclosed to a medical examiner, forensic pathologist, or coroner
without delay upon request. A medical examiner, forensic pathologist, or coroner shall not
disclose the information contained in the medical record obtained pursuant to this paragraph to a
third party without a court order or authorization pursuant to paragraph (4 ) of subdivision (c) of
Section 56.11.

(9) When otherwise specifically required by law.

(¢) A provider of health care or a health care service plan may disclose medical
information as follows:

(1) The information may be disclosed to providers of health care, health care service
plans, contractors, or other health care professionals or facilities for purposes of diagnosis or
treatment of the patient. This includes, in an emergency situation, the communication of patient
information by radio transmission or other means between emergency medical personnel at the
scene of an emergency, or in an emergency medical transport vehicle, and emergency medical
personnel at a health facility licensed pursuant to Chapter 2 (commencing with Section 1250) of
Division 2 of the Health and Safety Code.

(2) The information may be disclosed to an insurer, employer, health care service plan,
hospital service plan, employee benefit plan, governmental authority, contractor, or other person or
entity responsible for paying for health care services rendered to the patient, to the extent necessary
to allow responsibility for payment to be determined and payment to be made. If (A) the patient is,
by reason of a comatose or other disabling medical condition, unable to consent to the disclosure of
medical information and (B) no other arrangements have been made to pay for the health care
services being rendered to the patient, the information may be disclosed to a governmental authority
to the extent necessary to determine the patient’s eligibility for, and to obtain, payment under a

governmental program for health care services provided to the patient. The information may also be
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disclosed to another provider of health care or health care service plan as necessary to assist the
other provider or health care service plan in obtaining payment for health care services rendered by
that provider of health care or health care service plan to the patient.

(3) The information may be disclosed to a person or entity that provides billing, claims
management, medical data processing, or other administrative services for providers of health care
or health care service plans or for any of the persons or entities specified in paragraph (2). However,
information so disclosed shall not be further disclosed by the recipient in a way that would violate
this part.

(4 ) The information may be disclosed to organized committees and agents of
professional societies or of medical staffs of licensed hospitals, licensed health care service plans,
professional standards review organizations, independent medical review organizations and their
selected reviewers, utilization and quality control peer review organizations as established by
Congress in Public Law 9 7-24 8 in 19 8 2, contractors, or persons or organizations insuring,
responsible for, or defending professional liability that a provider may incur, if the committees,
agents, health care service plans, organizations, reviewers, contractors, or persons are engaged in
reviewing the competence or qualifications of health care professionals or in reviewing health care
services with respect to medical necessity, level of care, quality of care, or justification of charges.

(5) The information in the possession of a provider of health care or a health care
service plan may be reviewed by a private or public body responsible for licensing or accrediting the
provider of health care or a health care service plan. However, no patient-identifying medical
information may be removed from the premises except as expressly permitted or required elsewhere
by law, nor shall that information be further disclosed by the recipient in a way that would violate
this part.

(6) The information may be disclosed to a medical examiner, forensic pathologist, or
county coroner in the course of an investigation by a medical examiner, forensic pathologist, or
coroner’s office when requested for all purposes not included in paragraph (8) of subdivision (b). A
medical examiner, forensic pathologist, or coroner shall not disclose the information contained in
the medical record obtained pursuant to this paragraph to a third party without a court order or

authorization pursuant to paragraph (4) of subdivision (c) of Section 56.11.
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(7 ) The information may be disclosed to public agencies, clinical investigators,
including investigators conducting epidemiologic studies, health care research organizations, and
accredited public or private nonprofit educational or health care institutions for bona fide research
purposes. However, no information so disclosed shall be further disclosed by the recipient in a way
that would disclose the identity of a patient or violate this part.

(8 ) A provider of health care or health care service plan that has created medical
information as a result of employment-related health care services to an employee conducted at the
specific prior written request and expense of the employer may disclose to the employee’s employer
that part of the information that:

(A) Is relevant in a lawsuit, arbitration, grievance, or other claim or challenge to which
the employer and the employee are parties and in which the patient has placed in issue his or her
medical history, mental or physical condition, or treatment, provided that information may only be
used or disclosed in connection with that proceeding.

(B) Describes functional limitations of the patient that may entitle the patient to leave
from work for medical reasons or limit the patient’s fitness to perform his or her present
employment, provided that no statement of medical cause is included in the information disclosed.

(9) Unless the provider of health care or a health care service plan is notified in writing
of an agreement by the sponsor, insurer, or administrator to the contrary, the information may be
disclosed to a sponsor, insurer, or administrator of a group or individual insured or uninsured plan or
policy that the patient seeks coverage by or benefits from, if the information was created by the
provider of health care or health care service plan as the result of services conducted at the specific
prior written request and expense of the sponsor, insurer, or administrator for the purpose of
evaluating the application for coverage or benefits.

(10) The information may be disclosed to a health care service plan by providers of
health care that contract with the health care service plan and may be transferred among providers of
health care that contract with the health care service plan, for the purpose of administering the health
care service plan. Medical information shall not otherwise be disclosed by a health care service plan
except in accordance with this part.

(11) This part does not prevent the disclosure by a provider of health care or a health

care service plan to an insurance institution, agent, or support organization, subject to Article 6.6
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(commencing with Section 79 1) of Chapter 1 of Part 2 of Division 1 of the Insurance Code, of
medical information if the insurance institution, agent, or support organization has complied with all
of the requirements for obtaining the information pursuant to Article 6.6 (commencing with Section
791) of Chapter 1 of Part 2 of Division 1 of the Insurance Code.

(12) The information relevant to the patient’s condition, care, and treatment provided
may be disclosed to a probate court investigator in the course of an investigation required or
authorized in a conservatorship proceeding under the Guardianship-Conservatorship Law as defined
in Section 1 4 0 0 of the Probate Code, or to a probate court investigator, probation officer, or
domestic relations investigator engaged in determining the need for an initial guardianship or
continuation of an existing guardianship.

(13) The information may be disclosed to an organ procurement organization or a tissue
bank processing the tissue of a decedent for transplantation into the body of another person, but only
with respect to the donating decedent, for the purpose of aiding the transplant. For the purpose of
this paragraph, “tissue bank™ and “tissue” have the same meanings as defined in Section 1635 of the
Health and Safety Code.

(14) The information may be disclosed when the disclosure is otherwise specifically
authorized by law, including, but not limited to, the voluntary reporting, either directly or indirectly,
to the federal Food and Drug Administration of adverse events related to drug products or medical
device problems, or to disclosures made pursuant to subdivisions (b) and (c) of Section 11167 of the
Penal Code by a person making a report pursuant to Sections 11165.9 and 11166 of the Penal Code,
provided that those disclosures concern a report made by that person.

(15) Basic information, including the patient’s name, city of residence, age, sex, and
general condition, may be disclosed to a state-recognized or federally recognized disaster relief
organization for the purpose of responding to disaster welfare inquiries.

(16 ) The information may be disclosed to a third party for purposes of encoding,
encrypting, or otherwise anonymizing data. However, no information so disclosed shall be further
disclosed by the recipient in a way that would violate this part, including the unauthorized
manipulation of coded or encrypted medical information that reveals individually identifiable

medical information.
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(17) For purposes of disease management programs and services as defined in Section
1399.901 of the Health and Safety Code, information may be disclosed as follows: (A) to an entity
contracting with a health care service plan or the health care service plan’s contractors to monitor or
administer care of enrollees for a covered benefit, if the disease management services and care are
authorized by a treating physician, or (B) to a disease management organization, as defined in
Section 1 399 .9 0 0 of the Health and Safety Code, that complies fully with the physician
authorization requirements of Section 1399.902 of the Health and Safety Code, if the health care
service plan or its contractor provides or has provided a description of the disease management
services to a treating physician or to the health care service plan’s or contractor’s network of
physicians. This paragraph does not require physician authorization for the care or treatment of the
adherents of a well-recognized church or religious denomination who depend solely upon prayer or
spiritual means for healing in the practice of the religion of that church or denomination.

(18 ) The information may be disclosed, as permitted by state and federal law or
regulation, to a local health department for the purpose of preventing or controlling disease, injury,
or disability, including, but not limited to, the reporting of disease, injury, vital events, including,
but not limited to, birth or death, and the conduct of public health surveillance, public health
investigations, and public health interventions, as authorized or required by state or federal law or
regulation.

(19) The information may be disclosed, consistent with applicable law and standards of
ethical conduct, by a psychotherapist, as defined in Section 1 0 1 0 of the Evidence Code, if the
psychotherapist, in good faith, believes the disclosure is necessary to prevent or lessen a serious and
imminent threat to the health or safety of a reasonably foreseeable victim or victims, and the
disclosure is made to a person or persons reasonably able to prevent or lessen the threat, including
the target of the threat.

(20) The information may be disclosed as described in Section 56.103.

(21) (A) The information may be disclosed to an employee welfare benefit plan, as
defined under Section 3(1) of the Employee Retirement Income Security Act of 1974 (29 U.S.C.
Sec. 1002(1)), which is formed under Section 302 (c)(5) of the Taft-Hartley Act (29 U.S.C. Sec.
186(c)(5)), to the extent that the employee welfare benefit plan provides medical care, and may also

be disclosed to an entity contracting with the employee welfare benefit plan for billing, claims
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management, medical data processing, or other administrative services related to the provision of
medical care to persons enrolled in the employee welfare benefit plan for health care coverage, if all
of the following conditions are met:

(i) The disclosure is for the purpose of determining eligibility, coordinating benefits, or
allowing the employee welfare benefit plan or the contracting entity to advocate on the behalf of a
patient or enrollee with a provider, a health care service plan, or a state or federal regulatory agency.

(ii) The request for the information is accompanied by a written authorization for the
release of the information submitted in a manner consistent with subdivision (a) and Section 56.11.

(iii) The disclosure is authorized by and made in a manner consistent with the Health
Insurance Portability and Accountability Act of 1996 (Public Law 104-191).

(iv) Any information disclosed is not further used or disclosed by the recipient in any
way that would directly or indirectly violate this part or the restrictions imposed by Part 164 of Title
45 of the Code of Federal Regulations, including the manipulation of the information in any way
that might reveal individually identifiable medical information.

(B) For purposes of this paragraph, Section 1374.8 of the Health and Safety Code shall
not apply.

(22) Information may be disclosed pursuant to subdivision (a) of Section 15633.5 of the
Welfare and Institutions Code by a person required to make a report pursuant to Section 15630 of
the Welfare and Institutions Code, provided that the disclosure under subdivision (a) of Section
15633.5 concerns a report made by that person. Covered entities, as they are defined in Section
160.103 of Title 45 of the Code of Federal Regulations, shall comply with the requirements of the
Health Insurance Portability and Accountability Act (HIPAA) privacy rule pursuant to subsection
(c) of Section 164.512 of Title 45 of the Code of Federal Regulations if the disclosure is not for the
purpose of public health surveillance, investigation, intervention, or reporting an injury or death.

(d) Except to the extent expressly authorized by a patient, enrollee, or subscriber, or as
provided by subdivisions (b) and (c), a provider of health care, health care service plan, contractor,
or corporation and its subsidiaries and affiliates shall not intentionally share, sell, use for marketing,
or otherwise use medical information for a purpose not necessary to provide health care services to

the patient.
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(e) Except to the extent expressly authorized by a patient or enrollee or subscriber or as
provided by subdivisions (b) and (c), a contractor or corporation and its subsidiaries and affiliates
shall not further disclose medical information regarding a patient of the provider of health care or an
enrollee or subscriber of a health care service plan or insurer or self-insured employer received
under this section to a person or entity that is not engaged in providing direct health care services to
the patient or his or her provider of health care or health care service plan or insurer or self-insured
employer.

( f) For purposes of this section, a reference to a “medical examiner, forensic
pathologist, or coroner” means a coroner or deputy coroner as described in subdivision (¢) of
Section 830.35 of the Penal Code, or a licensed physician who currently performs official autopsies
on behalf of a county coroner’s office or a medical examiner’s office, whether as a government
employee or under contract to that office.

(Amended by Stats. 2016, Ch. 690, Sec. 1. (AB 2119) Effective January 1, 2017.)
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MANUIN A,

The Texas Health & Safety Code
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Title 7. Mental Health and Intellectual Disability
Subtitle E. Special Provisions Relating to Mental Illness and Mental Retardation
Chapter 611. Mental Health Records
611.001. Definitions
In this chapter:

(1) “Patient” means a person who consults or is interviewed by a professional for
diagnosis, evaluation, or treatment of any mental or emotional condition or disorder, including
alcoholism or drug addiction.

(2) “Professional” means:

(A) a person authorized to practice medicine in any state or nation;

(B) a person licensed or certified by this state to diagnose, evaluate, or treat any mental
or emotional condition or disorder; or

(C) a person the patient reasonably believes is authorized, licensed, or certified as

provided by this subsection.

611.002. Confidentiality of Information and Prohibition Against Disclosure

(a) Communications between a patient and a professional, and records of the identity,
diagnosis, evaluation, or treatment of a patient that are created or maintained by a professional, are
confidential.

(b) Confidential communications or records may not be disclosed except as provided by
Section 611.004 or 611.0045 .

(c) This section applies regardless of when the patient received services from a

professional.

611.003. Persons Who May Claim Privilege of Confidentiality
(a) The privilege of confidentiality may be claimed by:
(1) the patient;
(2) aperson listed in Section 611.004(a)(4) or (a)(5) who is acting on the patient's behalf; or

(3) the professional, but only on behalf of the patient.
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(b) The authority of a professional to claim the privilege of confidentiality on behalf of

the patient is presumed in the absence of evidence to the contrary.

611.004. Authorized Disclosure of Confidential Information Other than in Judicial or
Administrative Proceeding

(a) A professional may disclose confidential information only:

(1) to a governmental agency if the disclosure is required or authorized by law;

(2) to medical or law enforcement personnel if the professional determines that there is
a probability of imminent physical injury by the patient to the patient or others or there is a
probability of immediate mental or emotional injury to the patient;

(3) to qualified personnel for management audits, financial audits, program evaluations,
or research, in accordance with Subsection (b);

(4) to a person who has the written consent of the patient, or a parent if the patient is a
minor, or a guardian if the patient has been adjudicated as incompetent to manage the patient's
personal affairs;

(5) to the patient's personal representative if the patient is deceased,;

(6) to individuals, corporations, or governmental agencies involved in paying or
collecting fees for mental or emotional health services provided by a professional;

(7) to other professionals and personnel under the professionals' direction who
participate in the diagnosis, evaluation, or treatment of the patient;

(8) in an official legislative inquiry relating to a state hospital or state school as
provided by Subsection (c);

(9) to designated persons or personnel of a correctional facility in which a person is
detained if the disclosure is for the sole purpose of providing treatment and health care to the person
in custody;

(10) to an employee or agent of the professional who requires mental health care
information to provide mental health care services or in complying with statutory, licensing, or
accreditation requirements, if the professional has taken appropriate action to ensure that the employee
or agent:

(A) will not use or disclose the information for any other purposes; and
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(B) will take appropriate steps to protect the information; or
(11) to satisfy a request for medical records of a deceased or incompetent person pursuant

to Section

74.051(e), Civil Practice and Remedies Code .

(b) Personnel who receive confidential information under Subsection (a)(3) may not
directly or indirectly identify or otherwise disclose the identity of a patient in a report or in any other
manner.

(c) The exception in Subsection (a)(8) applies only to records created by the state hospital
or state school or by the employees of the hospital or school. Information or records that identify a
patient may be released only with the patient's proper consent.

(d) A person who receives information from confidential communications or records may
not disclose the information except to the extent that disclosure is consistent with the authorized
purposes for which the person first obtained the information. This subsection does not apply to a

person listed in Subsection (a)(4) or (a)(5) who is acting on the patient's behalf.
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MANHIN 3.

North Carolina General Statutes
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Chapter 8. Evidence

Article 7. Competency of Witnesses

8-53.8. Counselor privilege

No person, duly licensed pursuant to Chapter 90, Article 24, of the General Statutes, shall
be required to disclose any information which he or she may have acquired in rendering professional
counseling services, and which information was necessary to enable him or her to render professional
counseling services: Provided, that the presiding judge of a superior or district court may compel such
disclosure, if in the court’s opinion the same is necessary to a proper administration of justice and such

disclosure is not prohibited by other stature or regulation. (1983, ¢. 755, s. 2; 1993, c. 514, 5. 2.)
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