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ABSTRACT

The purpose of this study is to examine the theoretical foundation and patterns of
judgments reviews; and the right of defendants to appeal, including its limitations, across Thai
and foreign legal systems. By doing so, this work seeks to provide recommendations for
amendments to related regulations. Data was collected through documentary research sampled
among international legal instruments, foreign laws, and other scholarly works—both in Thailand
and abroad.

It was discovered that the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights (ICCPR)-stipulated that all individuals are
equal before the law and entitled to equal access to justice, including fair and open trials. This
point is further elaborated in ICCPR Article 14 (5) which allows those convicted of a criminal
offence be reviewed by a higher tribunal according to law. The United Kingdom and the United
States of America are found to have promulgated domestic legal instruments in compliance with
such international laws. However, in the case of Germany, the presence of the defendant is not
required when an appeal is submitted before a court officer. It should be noted that the French
Republic—under the Criminal Procedure Code Article 380-11-used to require the presence of the
defendant for such instance; but in 2014 (B.E. 2557) the French Constitutional Court issued
Decision No. 2014-43 which ruled that such practice deemed unconstitutional. In conclusion, this
study recommends that in order to ensure a more comprehensive protection of human rights,
Thailand should abolish the regulations requiring the presence of the defendant when submitting

an appeal before a court officer.
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* THE GERMAN CODE OF CRIMINAL PROCEDURE

Section 329

(Defendant’s Non-Appearance)

(1) If at the beginning of a main hearing neither the defendant nor, in cases where this is admissible a
representative of the defendant, has appeared, and if there is no sufficient excuse for their failure to appear, the
court shall dismiss an appeal by the defendant on fact and law without hearing the merits. This shall not apply if
the court hearing the appeal on fact and law holds a new hearing after the case has been referred back to it by
the court hearing the appeal on law. If a conviction for individual offences has been overturned, the content of
that part of the judgment that has been upheld shall be clearly identified when the appeal on fact and law is
dismissed; the penalties imposed may be combined into a new aggregate sentence by the court hearing the
appeal on fact and law.

(2) Subject to the requirements of subsection (1), first sentence, an appeal on fact and law filed by the
public prosecution office may also be heard in the absence of the defendant. An appeal on fact and law filed by
the public prosecution office may also be withdrawn in such cases without the defendant’s consent unless the
conditions in subsection (1) , second sentence, prevail.

(3) Within one week after service of the judgment, the defendant may request restoration of the status

quo ante under the conditions specified in Sections 44 and 45.
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(4) If the procedure pursuant to subsection (1) or (2) is not followed, an order shall be made for the
defendant to be brought before the court or to be arrested. This shall be dispensed with if it is to be expected

that he will appear at the new main hearing without the need for coercive measures.
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