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ABSTRACT

This minor thesis tends to illustrate analyses of derivative action obstruction where
derivative action act as a defensive measure to protect shareholders and a company from
corrupted board of directors. Who breach the directors’ fiduciary duties by failing to sue on an
existing corporate clam complying with the company’s objectives, the articles of association, or
the shareholder’s resolution, resulting in company’s liability or loss. According to this defensive
measure, the company can then file a compensation claim to director who have caused damage to
the company. In addition, a sharcholder has the right to initiate the lawsuit unless the company
has already filed the lawsuit. Lawsuit initiated from shareholder is an example of a good
corporate governance policy which promote transparent management of the company

Regarding Section 85 of the Public Limited Companies Act, B.E.2535, this study
proves an existence of uncertainties and obstructions for a sharcholder to fully utilise the
mentioned right. This study contains four different topics related to derivative action which are
sue eligibility of the accountable third parties, the time length used by the committee, the
eligibility of derivative action shareholder and derivative action litigation cost problem.
Subsequently, the objective of this study is to improve the components of Section 85 of the Public

Limited Companies Act, B.E.2535.



Ultimately, the author proposes a derivative action improvement guideline due to
several uncertain and obstructive problems which conflict with the exercise of shareholder right.
As a result, the guideline should increase derivative action coverage, and reveal actual legal

intention to truly protect shareholders and companies.

Keyword : Derivative actions, public company limited, Director, Shareholder
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* Section 260 (3) of The Companies Act 2006

Derivative claims

(3) A derivative claim under this Chapter may be brought only in respect of a cause of action arising
from an actual or proposed act or omission involving negligence, default, breach of duty or breach of trust by a

director of the company. The cause of action may be against the director or another person (or both).



39

v
A A

A wa A 1 Y a o a 9 A G A A A
“I/I”IJ§'$‘IqﬁJfJL}3JﬂﬁluLﬁ?)Qﬂmﬂﬂalﬁlﬂﬂﬂﬁﬂigﬂ'lﬂﬂwWﬂﬁluﬁuTﬂ nselunsalnNuavesnyseau

q

[ ] o n) Y= a oA A o ' ] < A A
AmznssuMsudmanssumsds luldimsufiamuuaainas edrelsnaw Tunsaiing
o q ¥ a ' YAy ' v Y
nszihvenssumseglusuialainsesdneudon luannsoflosnssums1a
3.2.22 ARans lumsflesnfunuuism

Y a Ay ~ A o . A YA Y R Aaa
ﬂﬂﬂaPjuﬁﬂ‘ﬁﬂﬂﬂﬂﬂllﬂuﬂiyﬂﬁ'lﬂ Companies Act 2006 ADRDBH U HINUIINATY
60 6l v & YN Y Aaa ay ~ A o = =
WINTT 112 1aguIng1 260 (5) (C) AU Pj‘ﬂ@HH‘VINﬁ‘V]‘ﬁw@Qﬂﬂllﬂuﬂi‘]ﬂ‘ﬂﬂﬂﬂﬂ'lﬂﬂﬂuﬂﬂa
9
fage 11/i
Y Y A v A a 4 A v R A J A I YA Y
1. uﬂﬂaQWW@iUWUQﬁ@UiﬂﬂMﬂ!NUi ‘Vlclf\?ﬂ@')’lﬁﬂa\ﬂ/]ﬂglﬂu@jﬂeﬂumﬂq
A o Y Aad ~ YN g A o
UIEN Llazﬁmmiﬂﬂi1ﬂgﬂuﬁuﬂ‘vmmmNﬂﬁ)‘ﬂ‘lﬁlﬁ)ﬁﬂiyﬂ
v
2. ‘]Jﬂﬂaclﬂ 9 Vl@lﬂm!,ﬂuwaawwum‘Ui‘H% LA Lﬂu[ﬂ E]@ﬂsluﬁllﬂ‘ﬂ LUﬂuWﬂ@
AUUDIUTHN

3. yanad i lgdieuud 185ums Toufuns e 187 ums Teusfum Tasnguang

YN Y A

U JaamsnsanvodneudeTIna 150 Touqu

a

YA 9 a Ay = Ao A 1o & 9 < YA Y AN Y ] =
@ﬂ@wuﬂma‘ﬂﬁNaaﬂmmumymu”lmnﬂumuﬂu anumm;uagiummw

q QI

=)

= 2 9

° a 62 v A g Y4 9
NINTENIANUAA ATUNINTT 260 (4)  1FU niaalunaauazaly NIDWUNUVBIND O U

“ Section 112 of The Companies Act 2006

The members of a company

(1) The subscribers of a company’s memorandum are deemed to have agreed to become members of
the company, and on its registration become members and must be entered as such in its register of members.

(2) Every other person who agrees to become a member of a company, and whose name is entered
in its register of members, is a member of the company.

*' Section 260 (5) (C) of The Companies Act 2006

Derivative claims

(5) For the purposes of this Chapter—

(c) references to a member of a company include a person who is not a member but to whom shares
in the company have been transferred or transmitted by operation of law.
 Section 260 (4) of The Companies Act 2006

Derivative claims
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(4) It is immaterial whether the cause of action arose before or after the person seeking to bring or
continue the derivative claim became a member of the company.

* Section 250 of The Companies Act 2006

“Director” In the Companies Acts “director” includes any person occupying the position of

director, by whatever name called.
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* Section 251 of The Companies Act 2006

“Shadow director”

(1) In the Companies Acts “shadow director”, in relation to a company, means a person in
accordance with whose directions or instructions the directors of the company are accustomed to act.

(2) A person is not to be regarded as a shadow director by reason only that the directors act on
advice given by him in a professional capacity.

(3) A body corporate is not to be regarded as a shadow director of any of its subsidiary companies
for the purposes of—

Chapter 2 (general duties of directors),

Chapter 4 (transactions requiring members’ approval), or

Chapter 6 (contract with sole member who is also a director),

by reason only that the directors of the subsidiary are accustomed to act in accordance with its
directions or instructions.

* Section 261 of The Companies Act 2006
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Application for permission to continue derivative claim

(1) A member of a company who brings a derivative claim under this Chapter must apply to the
court for permission (in Northern Ireland, leave) to continue it.

(2) If it appears to the court that the application and the evidence filed by the applicant in support of
it do not disclose a prima facie case for giving permission (or leave), the court—

(a) must dismiss the application, and

(b) may make any consequential order it considers appropriate.

(3) If the application is not dismissed under subsection (2), the court—

(a) may give directions as to the evidence to be provided by the company, and

(b) may adjourn the proceedings to enable the evidence to be obtained.

(4) On hearing the application, the court may—

(a) give permission (or leave) to continue the claim on such terms as it thinks fit,

(b) refuse permission (or leave) and dismiss the claim, or

(c) adjourn the proceedings on the application and give such directions as it thinks fit.

* David Kershew, Company Law in Context: Text and Materials. p. 612.

" Section 263 of The Companies Act 2006

Whether permission to be given
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(1) The following provisions have effect where a member of a company applies for permission (in
Northern Ireland, leave) under section 261 or 262.

(2) Permission (or leave) must be refused if the court is satisfied—

(a) that a person acting in accordance with section 172 (duty to promote the success of the company)
would not seek to continue the claim, or

(b) where the cause of action arises from an act or omission that is yet to occur, that the act or
omission has been authorised by the company, or

(c) where the cause of action arises from an act or omission that has already occurred, that the act or

omission—

(1) was authorised by the company before it occurred, or

(i1) has been ratified by the company since it occurred.

(3) In considering whether to give permission (or leave) the court must take into account, in
particular—

(a) whether the member is acting in good faith in seeking to continue the claim;

(b) the importance that a person acting in accordance with section 172 (duty to promote the success
of the company) would attach to continuing it;

(c) where the cause of action results from an act or omission that is yet to occur, whether the act or
omission could be, and in the circumstances would be likely to be—

(i) authorised by the company before it occurs, or

(ii) ratified by the company after it occurs;

(d) where the cause of action arises from an act or omission that has already occurred, whether the
act or omission could be, and in the circumstances would be likely to be, ratified by the company;

(e) whether the company has decided not to pursue the claim;

(f) whether the act or omission in respect of which the claim is brought gives rise to a cause of
action that the member could pursue in his own right rather than on behalf of the company.

(4) In considering whether to give permission (or leave) the court shall have particular regard to any
evidence before it as to the views of members of the company who have no personal interest, direct or indirect,
in the matter.

(5) The Secretary of State may by regulations—

(a) amend subsection (2) so as to alter or add to the circumstances in which permission (or leave) is
to be refused;

(b) amend subsection (3) so as to alter or add to the matters that the court is required to take into

account in considering whether to give permission (or leave)
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(6) Before making any such regulations the Secretary of State shall consult such persons as he
considers appropriate.

(7) Regulations under this section are subject to affirmative resolution procedure.

* Section 172 of The Companies Act 2006

Duty to promote the success of the company

(1) A director of a company must act in the way he considers, in good faith, would be most likely to
promote the success of the company for the benefit of its members as a whole, and in doing so have regard
(amongst other matters) to—

(a) the likely consequences of any decision in the long term,

(b) the interests of the company’s employees,

(c) the need to foster the company’s business relationships with suppliers, customers and others,

(d) the impact of the company’s operations on the community and the environment,

(e) the desirability of the company maintaining a reputation for high standards of business conduct,
and

(f) the need to act fairly as between members of the company.

(2) Where or to the extent that the purposes of the company consist of or include purposes other than
the benefit of its members, subsection (1) has effect as if the reference to promoting the success of the company
for the benefit of its members were to achieving those purposes.

(3) The duty imposed by this section has effect subject to any enactment or rule of law requiring

directors, in certain circumstances, to consider or act in the interests of creditors of the company.



45

a o

v A J o a o I 1 a
g1nmsaaaule walse TerdveaninauusEn anuiusssuseHINaTNUoIUTEN

[

I o wa e & A ] ] { ] o A Aa Aa o

dhudu Tasuminaatiiinglszasame lildenadh ldgunenumsautiunamsvesussn

[ I~ @ A 1 Y Y o Y ~ o

o619 lsnauuntiyaaluuias 172 laldinsszy I3 Taedaudsinyanaii

H g}/ [l [ <3
WINNANUIAST 172 WU ruedayanalauaed19ieoman13 9@ U0 1uA T UYD
1 4 o A 1 []

AssumMINUszasfazaiiuaase livse ly @

Y AN o v [l 9y o A
2.1.2 1195119031 263 (2) (b) madoalimds luoyanadimsnsziiinswions

a9

v

Y o Y 1 a X 1A Y o ' o o
ﬁgl'J‘L!ﬂﬁZ‘Vl'lﬂ'lile@\‘lﬂiillﬂ'liENUbJUlﬁ}!ﬂ@ﬂlu O TISLW’E]'I‘L!'H]L!ﬂﬂiﬁJﬂ'lﬁﬂ‘]Jﬂ'lfl'ﬂig‘Vl'lﬂ'li
A v o & ¥
HUIDNITASIUNITINISMIUULIAD
Yo A Yo Y o A 9 o ' 9
mﬂwmuw o ﬂ'lﬁhl@5'1J?JL}iy‘1(5]Gl‘Viﬂigﬂ'm'li‘ﬂi’t’]ﬂ'liﬁ%!?]uﬂig'i/]'lﬂ'liﬁ?\i'ﬂu'l

= Yo o ' Y =2 Yo YA 9 70
GH\Tﬂ'IﬁlW@”IH'Iﬁ]ﬂ\?ﬂ@'I’JVlIIUlﬂ’Vill'IEJOQLﬂW'IgﬂW51w®1u’1ﬂiﬂﬂaﬂﬁ]ﬂuﬁ1ﬂﬂ1ﬁi1 180 U9

* David Kershew , Company Law in Context : Text and Materials. P. 613

" Section 180 of The Companies Act 2006

Consent, approval or authorisation by members

(1) In a case where—

(a) section 175 (duty to avoid conflicts of interest) is complied with by authorisation by the
directors, or

(b) section 177 (duty to declare interest in proposed transaction or arrangement) is complied with,
the transaction or arrangement is not liable to be set aside by virtue of any common law rule or equitable
principle requiring the consent or approval of the members of the company. This is without prejudice to any
enactment, or provision of the company’s constitution, requiring such consent or approval.

(2) The application of the general duties is not affected by the fact that the case also falls within
Chapter 4 (transactions requiring approval of members), except that where that Chapter applies and—

(a) approval is given under that Chapter, or

(b) the matter is one as to which it is provided that approval is not needed, it is not necessary also to
comply with section 175 (duty to avoid conflicts of interest) or section 176 (duty not to accept benefits from
third parties).

(3) Compliance with the general duties does not remove the need for approval under any applicable
provision of Chapter 4 (transactions requiring approval of members).

(4) The general duties—

(a) have effect subject to any rule of law enabling the company to give authority, specifically or
generally, for anything to be done (or omitted) by the directors, or any of them, that would otherwise be a

breach of duty, and
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(b) where the company’s articles contain provisions for dealing with conflicts of interest, are not
infringed by anything done (or omitted) by the directors, or any of them, in accordance with those provisions.

(5) Otherwise, the general duties have effect (except as otherwise provided or the context otherwise
requires) notwithstanding any enactment or rule of law.

"' Section 175 of The Companies Act 2006

Duty to avoid conflicts of interest

(1) A director of a company must avoid a situation in which he has, or can have, a direct or indirect
interest that conflicts, or possibly may conflict, with the interests of the company.

(2) This applies in particular to the exploitation of any property, information or opportunity (and it is
immaterial whether the company could take advantage of the property, information or opportunity).

(3) This duty does not apply to a conflict of interest arising in relation to a transaction or
arrangement with the company.

(4) This duty is not infringed—

(a) if the situation cannot reasonably be regarded as likely to give rise to a conflict of interest; or

(b) if the matter has been authorised by the directors.

(5) Authorisation may be given by the directors—

(a) where the company is a private company and nothing in the company’s constitution invalidates
such authorisation, by the matter being proposed to and authorised by the directors; or

(b) where the company is a public company and its constitution includes provision enabling the
directors to authorise the matter, by the matter being proposed to and authorised by them in accordance with the
constitution.

(6) The authorisation is effective only if—

(a) any requirement as to the quorum at the meeting at which the matter is considered is met without
counting the director in question or any other interested director, and

(b) the matter was agreed to without their voting or would have been agreed to if their votes had not
been counted.

(7) Any reference in this section to a conflict of interest includes a conflict of interest and duty and a

conflict of duties
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” Section 262 of The Companies Act 2006

Application for permission to continue claim as a derivative claim

(1) This section applies where—

(a) a company has brought a claim, and

(b) the cause of action on which the claim is based could be pursued as a derivative claim under this
Chapter.

(2) A member of the company may apply to the court for permission (in Northern Ireland, leave) to
continue the claim as a derivative claim on the ground that—

(a) the manner in which the company commenced or continued the claim amounts to an abuse of the
process of the court,

(b) the company has failed to prosecute the claim diligently, and

(c) it is appropriate for the member to continue the claim as a derivative claim.

(3) If it appears to the court that the application and the evidence filed by the applicant in support of
it do not disclose a prima facie case for giving permission (or leave), the court—

(a) must dismiss the application, and

(b) may make any consequential order it considers appropriate.

(4) If the application is not dismissed under subsection (3), the court—

(a) may give directions as to the evidence to be provided by the company, and

(b) may adjourn the proceedings to enable the evidence to be obtained.

(5) On hearing the application, the court may—

(a) give permission (or leave) to continue the claim as a derivative claim on such terms as it thinks
fit,

(b) refuse permission (or leave) and dismiss the application, or

(c) adjourn the proceedings on the application and give such directions as it thinks fit
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" Section 264 of The Companies Act 2006

Application for permission to continue derivative claim brought by another member

(1) This section applies where a member of a company (“the claimant”)—

(a) has brought a derivative claim,

(b) has continued as a derivative claim a claim brought by the company, or

(c) has continued a derivative claim under this section.

(2) Another member of the company (“the applicant”) may apply to the court for permission (in
Northern Ireland, leave) to continue the claim on the ground that—

(a) the manner in which the proceedings have been commenced or continued by the claimant
amounts to an abuse of the process of the court,

(b) the claimant has failed to prosecute the claim diligently, and

(¢) it is appropriate for the applicant to continue the claim as a derivative claim.

(3) If it appears to the court that the application and the evidence filed by the applicant in support of
it do not disclose a prima facie case for giving permission (or leave), the court—

(a) must dismiss the application, and

(b) may make any consequential order it considers appropriate.

(4) If the application is not dismissed under subsection (3), the court—

(a) may give directions as to the evidence to be provided by the company, and

(b) may adjourn the proceedings to enable the evidence to be obtained.

(5) On hearing the application, the court may—

(a) give permission (or leave) to continue the claim on such terms as it thinks fit,

(b) refuse permission (or leave) and dismiss the application, or

(c) adjourn the proceedings on the application and give such directions as it thinks fit.
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* § 327. Of Delaware General Corporation Law

Stockholder’s derivative action; allegation of stock ownership.

In any derivative suit instituted by a stockholder of a corporation, it shall be averred in the complaint
that the plaintiff was a stockholder of the corporation at the time of the transaction of which such stockholder
complains or that such stockholder’s stock thereafter devolved upon such stockholder by operation of law.

* Balotti and Finkelstein, The Delaware Law of Business Corporations and Business Organization,
§ 13.7 (1995) (the following persons, among other, have a sufficient equitable interest in stock to be able to
maintain a derivative suit: executors, administrators of estates, sholders of an expectant legacy enforceable in

equity after a teststors death, and ex-with whose interest in stock was required to be conveys to her by her ex-
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(United State of America: Law Journal Press, 2017), Chapter 4.08.

* Rule 23.1 Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to enforce a right of a
corporation or of an unincorporated association, the corporation or association having failed to enforce a right
which may properly be asserted by it, the complaint shall allege that the plaintiff was a shareholder or member
at the time of the transaction of which the plaintiff complains or that the plaintiff's share or membership
thereafter devolved on the plaintiff by operation of law. The complaint shall also allege with particularity the
efforts, if any, made by the plaintiff to obtain the action the plaintiff desires from the directors or comparable
authority and the reasons for the plaintiff's failure to obtain the action or for not making the effort.

2

*' Seth Aronson et al., Shareholder Derivative Actions: From Cradle to Grave, (New York: Alacra

Store, 2009), p. 10.
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* Rule 24 Rules of the Court of Chancery of the State of Delaware

“Intervention

(a) Intervention of right. -- Upon timely application anyone shall be permitted to intervene in an
action: (1) When a statute confers an unconditional right to intervene; or (2) when the applicant claims an
interest relating to the property or transaction which is the subject of the action and the applicant is so situated
that the disposition of the action may as a practical matter impair or impede the applicant's ability to protect that
interest, unless the applicant's interest is adequately represented by existing parties.

(b) Permissive intervention. -- Upon timely application anyone may be permitted to intervene in an
action: (1) When a statute confers a conditional right to intervene; or (2) when an applicant's claim or defense
and the main action have a question of law or fact in common. In exercising its discretion the Court shall
consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original
parties.

(c) Procedure. -- A person desiring to intervene shall serve a motion to intervene upon the parties as
provided in Rule 5. The motion shall state the grounds therefor and shall be accompanied by a pleading setting
forth the claim or defense for which intervention is sought. The same procedure shall be followed when a

statute gives a right to intervene
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7 § 325. Of Delaware General Corporation Law

“Actions against officers, directors or stockholders to enforce liability of corporation; unsatisfied
judgment against corporation

(a) When the officers, directors or stockholders of any corporation shall be liable by the provisions
of this chapter to pay the debts of the corporation, or any part thereof, any person to whom they are liable may
have an action, at law or in equity, against any 1 or more of them, and the complaint shall state the claim
against the corporation, and the ground on which the plaintiff expects to charge the defendants personally”
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“Director” In the Companies Acts “director” includes any person occupying the position of director,
by whatever name called.

"' Section 251 of The Companies Act 2006

“Shadow director”

(1) In the Companies Acts “shadow director”, in relation to a company, means a person in
accordance with whose directions or instructions the directors of the company are accustomed to act.

(2) A person is not to be regarded as a shadow director by reason only that the directors act on
advice given by him in a professional capacity.

(3) A body corporate is not to be regarded as a shadow director of any of its subsidiary companies
for the purposes of—

Chapter 2 (general duties of directors),

Chapter 4 (transactions requiring members’ approval), or

Chapter 6 (contract with sole member who is also a director),

by reason only that the directors of the subsidiary are accustomed to act in accordance with its

directions or instructions.
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! § 325. Of Delaware General Corporation Law

“Actions against officers, directors or stockholders to enforce liability of corporation; unsatisfied
judgment against corporation

(a) When the officers, directors or stockholders of any corporation shall be liable by the provisions
of this chapter to pay the debts of the corporation, or any part thereof, any person to whom they are liable may
have an action, at law or in equity, against any 1 or more of them, and the complaint shall state the claim
against the corporation, and the ground on which the plaintiff expects to charge the defendants personally”

"2 989, 1. 64-65.
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" Gold and Richard L. Spinogatti, “Demand Futility in Delaware Derivative Actions.” P. 1

" § 7.42 of Model Business Corporation Act (2016 Revision)

“Demand

No shareholder may commence a derivative proceeding until (i) a written demand has been made
upon the corporation to take suitable action and (ii) 90 days have expired from the date delivery of the demand
was made unless the shareholder has earlier been notified that the demand has been rejected by the corporation

or unless irreparable injury to the corporation would result by waiting for the expiration of the 90-day period.”
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1 § 327. Of Delaware General Corporation Law

Stockholder’s derivative action; allegation of stock ownership.

In any derivative suit instituted by a stockholder of a corporation, it shall be averred in the complaint
that the plaintiff was a stockholder of the corporation at the time of the transaction of which such stockholder
complains or that such stockholder’s stock thereafter devolved upon such stockholder by operation of law.

" Rule 23.1 Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to enforce a right of a
corporation or of an unincorporated association, the corporation or association having failed to enforce a right
which may properly be asserted by it, the complaint shall allege that the plaintiff was a shareholder or member
at the time of the transaction of which the plaintiff complains or that the plaintiff's share or membership
thereafter devolved on the plaintiff by operation of law. The complaint shall also allege with particularity the
efforts, if any, made by the plaintiff to obtain the action the plaintiff desires from the directors or comparable

authority and the reasons for the plaintiff's failure to obtain the action or for not making the effort.
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" Seth Aronson et al., Shareholder Derivative Actions: From Cradle to Grave (New York:Alacra
Store, 2009) p.10

" 4% Ensign Crop v. Interlogic Trace, Inc., 1990 Dist. LEXIS 17147. At*7 (S.D.N.Y Dec 19,1990)

' Rule 24 Rules of the Court of Chancery of the State of Delaware

“Intervention

(a) Intervention of right. -- Upon timely application anyone shall be permitted to intervene in an
action: (1) When a statute confers an unconditional right to intervene; or (2) when the applicant claims an

interest relating to the property or transaction which is the subject of the action and the applicant is so situated
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that the disposition of the action may as a practical matter impair or impede the applicant's ability to protect that
interest, unless the applicant's interest is adequately represented by existing parties.

(b) Permissive intervention. -- Upon timely application anyone may be permitted to intervene in an
action: (1) When a statute confers a conditional right to intervene; or (2) when an applicant's claim or defense
and the main action have a question of law or fact in common. In exercising its discretion the Court shall
consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original
parties.

(c) Procedure. -- A person desiring to intervene shall serve a motion to intervene upon the parties as
provided in Rule 5. The motion shall state the grounds therefor and shall be accompanied by a pleading setting
forth the claim or defense for which intervention is sought. The same procedure shall be followed when a
statute gives a right to intervene

"2 @ Schreiber v. Bryan, 396 A.2d 717 (Del. 1971) t1azAf Levien v. Sinclair Corp., 261 A.2d 911

(Del. Ch. 1969)
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"** Rule 19.9E of Civil Procedure Rules
Derivative claims — costs

The court may order the company, body corporate or trade union for the benefit of which a
derivative claim is brought to indemnify the claimant against liability for costs incurred in the permission
application or in the derivative claim or both.

** Section 261 of The Companies Act 2006

Application for permission to continue derivative claim

(1) A member of a company who brings a derivative claim under this Chapter must apply to the
court for permission (in Northern Ireland, leave) to continue it.

(2) If it appears to the court that the application and the evidence filed by the applicant in support of
it do not disclose a prima facie case for giving permission (or leave), the court—

(a) must dismiss the application, and

(b) may make any consequential order it considers appropriate.

(3) If the application is not dismissed under subsection (2), the court—

(a) may give directions as to the evidence to be provided by the company, and

(b) may adjourn the proceedings to enable the evidence to be obtained.

(4) On hearing the application, the court may—

(a) give permission (or leave) to continue the claim on such terms as it thinks fit,

(b) refuse permission (or leave) and dismiss the claim, or

(c) adjourn the proceedings on the application and give such directions as it thinks fit.

% Section 263 of The Companies Act 2006

Whether permission to be given

(1) The following provisions have effect where a member of a company applies for permission (in
Northern Ireland, leave) under section 261 or 262.

(2) Permission (or leave) must be refused if the court is satisfied—
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(a) that a person acting in accordance with section 172 (duty to promote the success of the company)
would not seek to continue the claim, or

(b) where the cause of action arises from an act or omission that is yet to occur, that the act or
omission has been authorised by the company, or

(c) where the cause of action arises from an act or omission that has already occurred, that the act or

omission—

(i) was authorised by the company before it occurred, or

(ii) has been ratified by the company since it occurred.

(3) In considering whether to give permission (or leave) the court must take into account, in
particular—

(a) whether the member is acting in good faith in seeking to continue the claim;

(b) the importance that a person acting in accordance with section 172 (duty to promote the success
of the company) would attach to continuing it;

(c) where the cause of action results from an act or omission that is yet to occur, whether the act or
omission could be, and in the circumstances would be likely to be—

(i) authorised by the company before it occurs, or

(ii) ratified by the company after it occurs;

(d) where the cause of action arises from an act or omission that has already occurred, whether the
act or omission could be, and in the circumstances would be likely to be, ratified by the company;

(e) whether the company has decided not to pursue the claim;

(f) whether the act or omission in respect of which the claim is brought gives rise to a cause of
action that the member could pursue in his own right rather than on behalf of the company.

(4) In considering whether to give permission (or leave) the court shall have particular regard to any
evidence before it as to the views of members of the company who have no personal interest, direct or indirect,
in the matter.

(5) The Secretary of State may by regulations—

(a) amend subsection (2) so as to alter or add to the circumstances in which permission (or leave) is
to be refused;

(b) amend subsection (3) so as to alter or add to the matters that the court is required to take into

account in considering whether to give permission (or leave)
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(6) Before making any such regulations the Secretary of State shall consult such persons as he
considers appropriate.
(7) Regulations under this section are subject to affirmative resolution procedure

" @@ Seinfeld v. Coker, 847 A.2d 330, 333 (Del. Ch 2000)
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Excerpt

The Companies Act 2006

Section 112 The members of a company
(1) The subscribers of a company's memorandum are deemed to have agreed to become
members of the company, and on its registration become members and must be entered as such in

its register of members.

(2) Every other person who agrees to become a member of a company, and whose name

is entered in its register of members, is a member of the company.

Section 172 Duty to promote the success of the company
(1) A director of a company must act in the way he considers, in good faith, would be
most likely to promote the success of the company for the benefit of its members as a whole, and

in doing so have regard (amongst other matters) to—
(a) the likely consequences of any decision in the long term,
(b) the interests of the company's employees,

(c) the need to foster the company's business relationships with suppliers, customers

and others,
(d) the impact of the company's operations on the community and the environment,

(e) the desirability of the company maintaining a reputation for high standards of

business conduct, and
(f) the need to act fairly as between members of the company.

(2) Where or to the extent that the purposes of the company consist of or include
purposes other than the benefit of its members, subsection (1) has effect as if the reference to
promoting the success of the company for the benefit of its members were to achieving those

purposes.
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(3) The duty imposed by this section has effect subject to any enactment or rule of law
requiring directors, in certain circumstances, to consider or act in the interests of creditors of the

company.

Section 175 Duty to avoid conflicts of interest

(1) A director of a company must avoid a situation in which he has, or can have, a direct

or indirect interest that conflicts, or possibly may conflict, with the interests of the company.

(2) This applies in particular to the exploitation of any property, information or
opportunity (and it is immaterial whether the company could take advantage of the property,

information or opportunity).

(3) This duty does not apply to a conflict of interest arising in relation to a transaction or

arrangement with the company.
(4) This duty is not infringed—

(a) if the situation cannot reasonably be regarded as likely to give rise to a conflict of

interest; or
(b) if the matter has been authorised by the directors.
(5) Authorisation may be given by the directors—

(a) where the company is a private company and nothing in the company's
constitution invalidates such authorisation, by the matter being proposed to and authorised by the

directors; or

(b) where the company is a public company and its constitution includes provision
enabling the directors to authorise the matter, by the matter being proposed to and authorised by

them in accordance with the constitution.
(6) The authorisation is effective only if—

(a) any requirement as to the quorum at the meeting at which the matter is considered

is met without counting the director in question or any other interested director, and
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(b) the matter was agreed to without their voting or would have been agreed to if their

votes had not been counted.

(7) Any reference in this section to a conflict of interest includes a conflict of interest and

duty and a conflict of duties.

Section 180 Consent, approval or authorisation by members

(1) In a case where—

(a) section 175 (duty to avoid conflicts of interest) is complied with by authorisation
by the directors, or

(b) section 177 (duty to declare interest in proposed transaction or arrangement) is
complied with,

the transaction or arrangement is not liable to be set aside by virtue of any common law
rule or equitable principle requiring the consent or approval of the members of the company. This
is without prejudice to any enactment, or provision of the company’s constitution, requiring such
consent or approval.

(2) The application of the general duties is not affected by the fact that the case also falls
within Chapter 4 (transactions requiring approval of members), except that where that Chapter
applies and—

(a) approval is given under that Chapter, or
(b) the matter is one as to which it is provided that approval is not needed,

it is not necessary also to comply with section 175 (duty to avoid conflicts of interest) or
section 176 (duty not to accept benefits from third parties).

(3) Compliance with the general duties does not remove the need for approval under any
applicable provision of Chapter 4 (transactions requiring approval of members).

(4) The general duties—

(a) have effect subject to any rule of law enabling the company to give authority,
specifically or generally, for anything to be done (or omitted) by the directors, or any of them,

that would otherwise be a breach of duty, and
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(b) where the company’s articles contain provisions for dealing with conflicts of
interest, are not infringed by anything done (or omitted) by the directors, or any of them, in
accordance with those provisions.

(5) Otherwise, the general duties have effect (except as otherwise provided or the context

otherwise requires) notwithstanding any enactment or rule of law.

Section 250 “Director”
In the Companies Acts “director” includes any person occupying the position of director,

by whatever name called.

Section 251 “Shadow director”
(1) In the Companies Acts “shadow director”, in relation to a company, means a person
in accordance with whose directions or instructions the directors of the company are accustomed

to act.

(2) A person is not to be regarded as a shadow director by reason only that the directors

act
(a) on advice given by that person in a professional capacity;

(b) in accordance with instructions, a direction, guidance or advice given by that

person in the exercise of a function conferred by or under an enactment;

(c) in accordance with guidance or advice given by that person in that person's

capacity as a Minister of the Crown (within the meaning of the Ministers of the Crown Act 1975)]

(3) A body corporate is not to be regarded as a shadow director of any of its subsidiary

companies for the purposes of—
Chapter 2 (general duties of directors),
Chapter 4 (transactions requiring members' approval), or

Chapter 6 (contract with sole member who is also a director),
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by reason only that the directors of the subsidiary are accustomed to act in accordance with its

directions or instructions.

Section 260 Derivative claims
(1) This Chapter applies to proceedings in England and Wales or Northern Ireland by a

member of a company—
(a) in respect of a cause of action vested in the company, and
(b) seeking relief on behalf of the company.
This is referred to in this Chapter as a “derivative claim”.
(2) A derivative claim may only be brought—
(a) under this Chapter, or

(b) in pursuance of an order of the court in proceedings under section 994

(proceedings for protection of members against unfair prejudice).

(3) A derivative claim under this Chapter may be brought only in respect of a cause of
action arising from an actual or proposed act or omission involving negligence, default, breach of

duty or breach of trust by a director of the company.
The cause of action may be against the director or another person (or both).

(4) Tt is immaterial whether the cause of action arose before or after the person seeking to

bring or continue the derivative claim became a member of the company.
(5) For the purposes of this Chapter—
(a) “director” includes a former director;
(b) a shadow director is treated as a director; and

(c) references to a member of a company include a person who is not a member but to

whom shares in the company have been transferred or transmitted by operation of law.
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Section 261 Application for permission to continue derivative claim

(1) A member of a company who brings a derivative claim under this Chapter must apply

to the court for permission (in Northern Ireland, leave) to continue it.

(2) If it appears to the court that the application and the evidence filed by the applicant in

support of it do not disclose a prima facie case for giving permission (or leave), the court—

(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.

(3) If the application is not dismissed under subsection (2), the court—
(a) may give directions as to the evidence to be provided by the company, and
(b) may adjourn the proceedings to enable the evidence to be obtained.

(4) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim on such terms as it thinks fit,
(b) refuse permission (or leave) and dismiss the claim, or

(¢) adjourn the proceedings on the application and give such directions as it thinks fit.

Section 262 Application for permission to continue claim as a derivative claim

(1) This section applies where—
(a) a company has brought a claim, and

(b) the cause of action on which the claim is based could be pursued as a derivative

claim under this Chapter.

(2) A member of the company may apply to the court for permission (in Northern

Ireland, leave) to continue the claim as a derivative claim on the ground that—

(a) the manner in which the company commenced or continued the claim amounts to

an abuse of the process of the court,

(b) the company has failed to prosecute the claim diligently, and
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(¢) it is appropriate for the member to continue the claim as a derivative claim.

(3) If it appears to the court that the application and the evidence filed by the applicant in

support of it do not disclose a prima facie case for giving permission (or leave), the court—
(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.
(4) If the application is not dismissed under subsection (3), the court—
(a) may give directions as to the evidence to be provided by the company, and
(b) may adjourn the proceedings to enable the evidence to be obtained.
(5) On hearing the application, the court may—

(a) give permission (or leave) to continue the claim as a derivative claim on such

terms as it thinks fit,
(b) refuse permission (or leave) and dismiss the application, or

(c) adjourn the proceedings on the application and give such directions as it thinks fit.

Section 263 Whether permission to be given
(1) The following provisions have effect where a member of a company applies for

permission (in Northern Ireland, leave) under section 261 or 262.
(2) Permission (or leave) must be refused if the court is satisfied—

(a) that a person acting in accordance with section 172 (duty to promote the success of

the company) would not seek to continue the claim, or

(b) where the cause of action arises from an act or omission that is yet to occur, that

the act or omission has been authorised by the company, or

(c) where the cause of action arises from an act or omission that has already occurred,

that the act or omission—
(1) was authorised by the company before it occurred, or

(ii) has been ratified by the company since it occurred.
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(3) In considering whether to give permission (or leave) the court must take into account,

in particular—
(a) whether the member is acting in good faith in seeking to continue the claim;

(b) the importance that a person acting in accordance with section 172 (duty to

promote the success of the company) would attach to continuing it;

(c) where the cause of action results from an act or omission that is yet to occur,

whether the act or omission could be, and in the circumstances would be likely to be—
(i) authorised by the company before it occurs, or
(ii) ratified by the company after it occurs;

(d) where the cause of action arises from an act or omission that has already occurred,
whether the act or omission could be, and in the circumstances would be likely to be, ratified by

the company;
(e) whether the company has decided not to pursue the claim;

(f) whether the act or omission in respect of which the claim is brought gives rise to a
cause of action that the member could pursue in his own right rather than on behalf of the

company.

(4) In considering whether to give permission (or leave) the court shall have particular
regard to any evidence before it as to the views of members of the company who have no personal

interest, direct or indirect, in the matter.
(5) The Secretary of State may by regulations—

(a) amend subsection (2) so as to alter or add to the circumstances in which

permission (or leave) is to be refused;

(b) amend subsection (3) so as to alter or add to the matters that the court is required

to take into account in considering whether to give permission (or leave).

(6) Before making any such regulations the Secretary of State shall consult such persons

as he considers appropriate.
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(7) Regulations under this section are subject to affirmative resolution procedure.

Section 264 Application for permission to continue derivative claim brought by
another member

(1) This section applies where a member of a company (“the claimant’)—
(a) has brought a derivative claim,
(b) has continued as a derivative claim a claim brought by the company, or
(c) has continued a derivative claim under this section.

(2) Another member of the company (“the applicant”) may apply to the court for

permission (in Northern Ireland, leave) to continue the claim on the ground that—

(a) the manner in which the proceedings have been commenced or continued by the

claimant amounts to an abuse of the process of the court,
(b) the claimant has failed to prosecute the claim diligently, and
(¢) it is appropriate for the applicant to continue the claim as a derivative claim.

(3) If it appears to the court that the application and the evidence filed by the applicant in

support of it do not disclose a prima facie case for giving permission (or leave), the court—

(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.

(4) If the application is not dismissed under subsection (3), the court—
(a) may give directions as to the evidence to be provided by the company, and
(b) may adjourn the proceedings to enable the evidence to be obtained.

(5) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim on such terms as it thinks fit,
(b) refuse permission (or leave) and dismiss the application, or

(c) adjourn the proceedings on the application and give such directions as it thinks fit.
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Civil Procedure Rules

19.9E Derivative claims — costs
The court may order the company, body corporate or trade union for the benefit of which
a derivative claim is brought to indemnify the claimant against liability for costs incurred in the

permission application or in the derivative claim or both.
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Delaware General Corporation Law

§ 325. Actions against officers, directors or stockholders to enforce liability of
corporation; unsatisfied judgment against corporation.

(a) When the officers, directors or stockholders of any corporation shall be liable by the
provisions of this chapter to pay the debts of the corporation, or any part thereof, any person to
whom they are liable may have an action, at law or in equity, against any 1 or more of them, and
the complaint shall state the claim against the corporation, and the ground on which the plaintiff
expects to charge the defendants personally.

(b) No suit shall be brought against any officer, director or stockholder for any
debt of a corporation of which such person is an officer, director or stockholder, until judgment be

obtained therefor against the corporation and execution thereon returned unsatisfied.

§ 327. Stockholder’s derivative action; allegation of stock ownership.

In any derivative suit instituted by a stockholder of a corporation, it shall be averred in
the complaint that the plaintiff was a stockholder of the corporation at the time of the transaction
of which such stockholder complains or that such stockholder’s stock thereafter devolved upon

such stockholder by operation of law.
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Rules of the Court of Chancery of the State of Delaware

Rule 23.1. Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to enforce a
right of a corporation or of an unincorporated association, the corporation or association having
failed to enforce a right which may properly be asserted by it, the complaint shall allege that the
plaintiff was a sharcholder or member at the time of the transaction of which the plaintiff
complains or that the plaintiff's share or membership thereafter devolved on the plaintiff by
operation of law. The complaint shall also allege with particularity the efforts, if any, made by the
plaintiff to obtain the action the plaintiff desires from the directors or comparable authority and
the reasons for the plaintiff's failure to obtain the action or for not making the effort.

(b) Each person seeking to serve as a representative plaintiff on behalf of a corporation or
unincorporated association pursuant to this Rule shall file with the Register in Chancery an
affidavit stating that the person has not received, been promised or offered and will not accept any
form of compensation, directly or indirectly, for prosecuting or serving as a representative party
in the derivative action in which the person or entity is a named party except (i) such fees, costs or
other payments as the Court expressly approves to be paid to or on behalf of such person, or (ii)
reimbursement, paid by such person's attorneys, of actual and reasonable out-ofpocket
expenditures incurred directly in connection with the prosecution of the action. The affidavit
required by this subpart shall be filed within 10 days after the earliest of the affiant filing the
complaint, filing a motion to intervene in the action or filing a motion seeking appointment as a
representative party in the action. An affidavit provided pursuant to this subpart shall not be
construed to be a waiver of the attorney-client privilege.

(c) The action shall not be dismissed or compromised without the approval of the Court,
and notice by mail, publication or otherwise of the proposed dismissal or compromise shall be
given to shareholders or members in such manner as the Court directs; except that if the dismissal
is to be without prejudice or with prejudice to the plaintiff only, then such dismissal shall be
ordered without notice thereof if there is a showing that no compensation in any form has passed
directly or indirectly from any of the defendants to the plaintiff or plaintiff's attorney and that no

promise to give any such compensation has been made. At the time that any party moves or
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otherwise applies to the Court for approval of a compromise of all or any part of a derivative
action, each representative plaintiff in such action shall file with the Register in Chancery a
further affidavit in the form required by subpart (b) of this rule.

(d) For the purposes of this Rule, an "unincorporated association" includes a statutory
trust, business trust, limited liability company and a partnership (whether general or limited), and
a "member" includes a person permitted by applicable law to bring a derivative action to enforce

a right or such an unincorporated association.

Rule 24. Intervention.

(a) Intervention of right. -- Upon timely application anyone shall be permitted to
intervene in an action: (1) When a statute confers an unconditional right to intervene; or (2) when
the applicant claims an interest relating to the property or transaction which is the subject of the
action and the applicant is so situated that the disposition of the action may as a practical matter
impair or impede the applicant's ability to protect that interest, unless the applicant's interest is
adequately represented by existing parties.

(b) Permissive intervention. -- Upon timely application anyone may be permitted to
intervene in an action: (1) When a statute confers a conditional right to intervene; or (2) when an
applicant's claim or defense and the main action have a question of law or fact in common. In
exercising its discretion the Court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

(¢) Procedure. -- A person desiring to intervene shall serve a motion to intervene upon the
parties as provided in Rule 5. The motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for which intervention is sought.

The same procedure shall be followed when a statute gives a right to intervene.
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Model Business Corporation Act (2016 Revision)

§ 7.42 Demand

No shareholder may commence a derivative proceeding until (i) a written demand has
been made upon the corporation to take suitable action and (ii) 90 days have expired from the
date delivery of the demand was made unless the shareholder has earlier been notified that the

demand has been rejected by the corporation or unless irreparable injury to the corporation would

result by waiting for the expiration of the 90-day period.
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