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ABSTRACT

Criminal proceedings in Thailand are criminal proceedings performed by government
agencies. Government agencies have the duty to be responsible for criminal proceedings and justice.
Government agencies are not deemed as opposing to people. Criminal proceedings use checking
principles. Investigators who are police have the authority and duty to commence criminal cases or
investigate criminal cases. However, criminal proceedings of investigators are deemed as criminal
proceedings for public prosecutors. When there is committing of criminal offence, investigators
must check the fact by collecting witness evidence of all kinds as much as they can do to search for
such evidence, in order to know the fact and events related with offence that is alleged to know
persons committing offence. Then there will be proving of offence or innocence. Investigation is
made to know background of life and habitual behavior of accused persons. Investigators must
collect witness evidence of all kinds, both prejudicial and beneficial to accused persons. When
investigators get clear witness evidence, both fact and law, investigators will use enforcement
measures to arrest such persons into government power, for example, calling, controlling and
detaining, for instance. If there is necessity to investigate or interrogate additionally, investigators
will submit petition for the court to issue an order to detain alleged offenders further. However, in
fact, when investigators know about committing offence, investigators will arrest first, then they
inspect and search for the truth or verify the truth additionally. investigators will collect witness
evidence which is prejudicial to offenders only. During inspecting and searching for truth, or
checking for the truth additionally, officers will petition an application to the court by claiming that
they have much more witness evidence to be checked, the court is requested to order for detention

of alleged offenders who are suspected as offenders according to the allegation first, as per the



Criminal Procedural Code, Section 87, paragraphs 4 to 6. This is the source or channel of making
alleged offenders or suspected persons to be “Procedural object” easily, because it is equal to press
for truth from alleged offenders which is the action affecting human right and it is violation the
principle that has hypothesis first that alleged offenders are innocent until the court issues judgment.
It can be seen that criminal proceedings of investigators do not comply with the principle of
criminal proceedings by government agencies. Investigators do not check the fact or do not collect
fact to gather truth first, but investigators take enforcement measures to arrest alleged offenders first,
then they will check later. This shows that the investigation of investigators does not have
objectivity. Therefore, when there is committing criminal offence, investigators should inspect and
collect “facts about the action" and "facts on the alleged offenders” clearly, both fact and law first,
whether the alleged offenders commit offence or not. In investigating and collecting witness
evidence, the court, public prosecutors and investigator should mutually inspect and search for truth.
Investigators have “duty” to investigate and collect witness evidence to get truth.

During the investigation when there is cause to believe that the alleged offenders are
insane and cannot defend in the case, investigators will deliver such persons to see a doctor to check
whether the alleged offenders are insane and have ability to defend themselves or not. The Criminal
Procedural Code, Section 14 and the Regulations of Police related with cases, Article 227 focus on
ability to defend themselves only. There is no focus on insanity to know whether alleged offenders
have psychiatric symptoms or not. The result of examination on insanity is not collected in files of
investigation to be evidence. When the case comes to the level of public prosecutor, the public
prosecutor does not take this fact into consideration for attaching with the order of the case and
determining details of the prosecution. Criminal proceedings therefore are not consistent with the
principles of searching for the truth. Therefore, criminal proceedings are the duty of the government
officials, as follows: investigators shall investigate and collect witness evidence, “facts about the
action" and "facts on the alleged offenders” including insane symptom, or mental disorder into the
files of the investigation. The investigators are the persons who will know the offence for the first
time so that the offenders and the injured persons get justice and there will be confidence in the

criminal justice system.
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? The German Code of Criminal Procedure Section 163 Duties of the Police

"(1) The authorities and officials in the police force shall investigate criminal offences and shall take
all measures that may not be deferred, in order to prevent concealment of facts. To this end they shall be
entitled to request, and in exigent circumstances to demand, information from all authorities, as well as to
conduct investigations of any kind insofar as there are no other statutory provisions specifically regulating their

powers.
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(2) The authorities and officials in the police force shall transmit their records to the public
prosecution office without delay. Where it appears necessary that a judicial investigation be performed
promptly, transmission directly to the Local Court shall be possible."
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” German penal code Section 46 Principles of sentencing
"(2) When sentencing the court shall weigh the circumstances in favour of and against the offender.

Consideration shall in particular be given to

the motives and aims of the offender;
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the attitude reflected in the offence and the degree of force of will involved in its commission;

the degree of the violation of the offender’s duties;

the modus operandi and the consequences caused by the offence to the extent that the offender is to
blame for them;

the offender’s prior history, his personal and financial circumstances; his conduct after the offence,
particularly his efforts to make restitution for the harm caused as well as the offender’s efforts at reconciliation
with the victim."

" The German Code of Criminal Procedure Section 133

"(1) The accused shall be summoned in writing to the examination.

(2) The summons may include an admonition that the accused shall be brought before the court in the

case of non-compliance."



52

@ o 1 1 111 A o @ = Yy J Yy o

wiinaudissuaedilali iewiinaiudsmsesnnieisenIndgnnamunlidosdn
o 19 9 < A o Y o v 9 Y =2 a ad 19 9

ueg i ldms e Wenwihadwdrminaudemsszudaderm insvdsansinee luld

a Qd‘ = 3 =W 1 1 Y 1 A

M3 la q uazdninezinuienu Nlunsdidgnnanmlildanuiwielumsaeuain
<39 o w 1 9 1o o 1 @ Y ~ 19 1 9
adeuhanMmlsingaeniiima uaduians ldunwuwiinaudensawmineison lilsmig 14
v 9

p0NMIEIU MINminaudeniseg lduasnistnu Tasmnidyaaal3lusue sy

Y 1g 4 @ ad a
Tagnanudrdesdodniludesndu MsnazeonmneduauNguIEITHITUINNNOIYIV0

[

woitudidesiinsanimadunisFeingauniltazmadsunisasdoeinng lilgundany

9
(% |

[ <3| o [ 4 a o
Wmuwaﬂgmlﬂumﬂﬂg a’)uﬂ'ﬁ@@ﬂﬂu']ﬂﬂﬂl‘wj']gLW15!ﬁj@QﬂTﬂﬂ'J'lﬂJ%)’]fllli\‘]"ll@\‘]ﬂ’J'liJWﬂuu

A [ A ] Y A ' ~ A 1 1
Ao mseenvuigdulunsain bivsingmaoudunisdedneznaunil wie lulsingi

IS) v

A ' a o @ [~ == o 3
limgouaunlsyeineg llgundsnunerunangiu swilumsuaasdennuiuiulums

q

9 o v A w 12
wyana 3 ludunaszidanu

D.

v v
a v = 1 U

[ v d a a
MITULErMIAILANAY TUINATMIIFURAUNTHANTZNUABANTUUNUFIUVDA
ax Aa o =R Y o valy ¥ =
yAfa NYUIEITNNT AN IveUsaT Ul Iatiyaa 13 Tnsaziden
n. NIPONNUIBITEN
=~ <3| = o Y9 [
mMyeenvINeEsntlunsanhgdeIInIdeuaIu amlszurangruing
FFNTUIAWOIYT WA 163-a 21550 3" TRSMIvUAGANINBIdOUAIUNTOWITNII
2 A ~ 9 Y A (a 1 ~
8ums NuzeonrineFengdesmnlgas liuawmineion
~ ~ Yo a 14 A
ighezoenvueizen Tauu 1 2 Jszms™ Ao

1) Woddesn luymlsingda Taelilimaduaunas”

" msnduATeIMTeaRnINeTY (1. 119-120), Ta 1hae Tasansas, 2554, uiinnaosssumans,

2 pQUgITNDITUINIWOIYT (1. 302). 1aNLAY.

" The German Code of Criminal Procedure Section 163-a (3)

"(3) The accused shall be obliged to appear before the public prosecution office if summoned.
Sections 133 to 136a and Section 168c¢ subsections (1) and (5) shall apply mutatis mutandis. On application by
the accused, the court competent pursuant to Section 162 shall decide on the lawfulness of his being made to
appear."

910 mamuguaaddeviineulesiuanu lurguemalumsiisduldnguuie: Anyinsdives
madardamealna (u. 41), Tag gan Inas3sw, 2548, IN1GINIEATITN TITNNULATITN.

" The German Code of Criminal Procedure Section 133

"(1) The accused shall be summoned in writing to the examination.
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(2) The summons may include an admonition that the accused shall be brought before the court in the

case of non-compliance."

 msnavguagaesmneutlesiuany luawenialumsedu19nguine: Anwinsdlvesma
T i ny (1. 41-42). IAuIAY.

" The German Code of Criminal Procedure Section 112

"3. the accused’s conduct gives rise to the strong suspicion that he will

a) destroy, alter, remove, suppress, or falsify evidence,

b) improperly influence the co-accused, witnesses, or experts, or

¢) cause others to do so,

and if, therefore, the danger exists that establishment of the truth will be made more difficult (risk of
tampering with evidence)."

" pQUEITHDITUINIWOIYT (1. 304). 1aNIAY.
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" The German Code of Criminal Procedure Section 112

"(1) Remand detention may be ordered against the accused if he is strongly suspected of the offence
and if there is a ground for arrest. It may not be ordered if it is disproportionate to the significance of the case or
to the penalty or measure of reform and prevention likely to be imposed.

(2) A ground for arrest shall exist if, on the basis of certain facts,

1. it is established that the accused has fled or is hiding;

2. considering the circumstances of the individual case, there is a risk that the accused will evade the
criminal proceedings (risk of flight); or

3. the accused’s conduct gives rise to the strong suspicion that he will

a) destroy, alter, remove, suppress, or falsify evidence,

b) improperly influence the co-accused, witnesses, or experts, or

¢) cause others to do so,

and if, therefore, the danger exists that establishment of the truth will be made more difficult (risk of
tampering with evidence).

(3) Remand detention may also be ordered against an accused strongly suspected pursuant to section
308 subsections (1) to (3) of the Criminal Code, of having committed a criminal offence pursuant to section 6
subsection (1), number 1, of the Code of Crimes against International Law or section 129a subsections (1) or
(2), also in conjunction with section 129b subsection (1), or pursuant to sections 211, 212, 226, 306b or 306¢ of
the Criminal Code, or insofar as life and limb of another have been endangered by the offence, even if there are

no grounds for arrest pursuant to subsection (2)."
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*" The German Code of Criminal Procedure Section 113

"1) If the offence is punishable only by imprisonment of up to six months, or by a fine up to one
hundred and eighty daily units, remand detention may not be ordered on the ground of a risk of evidence being
tampered with.

(2) In such cases, remand detention may be imposed on the ground of a risk of flight only if the
accused

1. has previously evaded the proceedings against him or has made preparations for flight;

2. has no permanent domicile or place of residence within the territorial scope of this statute; or

3. cannot establish his identity."

*' The German Code of Criminal Procedure Section 120

"(1) The warrant of arrest shall be revoked as soon as the conditions for remand detention no longer
exist, or if the continued remand detention is disproportionate to the importance of the case or to the anticipated
penalty or measure of reform and prevention. In particular, it is to be revoked if the accused is acquitted or if
the opening of the main proceedings is refused, or if the proceedings are terminated other than provisionally.

(2) The release of the accused shall not be delayed by the fact that an appellate remedy is being
sought.

(3) The warrant of arrest shall also be revoked if the public prosecution office makes the relevant
application before public charges have been preferred. Simultaneously with this application, the public
prosecution office may order the release of the accused.”

** German Code of Criminal Procedure Section 121

"(1) As long as a judgment has not been given imposing imprisonment or a custodial measure of

reform and prevention, remand detention for one and the same offence exceeding a period of six months shall
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be executed only if the particular difficulty or the unusual extent of the investigation or some other important
reason do not yet admit pronouncement of judgment and justify continuation of remand detention."

** The German Code of Criminal Procedure Section 80

"(1) The expert may, at his request, be given further details for the preparation of his opinion by
examining witnesses or the accused.

(2) For the same purpose, he may be permitted to inspect the file, to be present at the examination of
witnesses or of the accused, and to address questions to them directly."

"

** The German Code of Criminal Procedure Section 80a " An expert shall already be given the

opportunity during the preliminary proceedings to prepare the opinion to be rendered at the main hearing if it is
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expected that the placement of the accused in a psychiatric hospital, to an institution for withdrawal treatment or
to preventive detention will be ordered."

** The German Code of Criminal Procedure Section 81

"(1) For the preparation of an opinion on the accused’s mental condition the court may, after hearing
an expert and defence counsel, order that the accused be brought to a public psychiatric hospital and be held
under observation there.

(2) The court shall make the order pursuant to subsection (1) only if the accused is strongly suspected
of the offence. The court may not make this order if it is disproportionate to the importance of the matter or to
the penalty or measure of reform and prevention to be expected.

(3) In the preparatory proceedings the court which would be competent to open the main proceedings
shall decide.

(4) An immediate complaint against the order shall be admissible. It shall have suspensive effect.

(5) Placement in a psychiatric hospital pursuant to subsection (1) may not exceed a total period of six

weeks."
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* France Code of criminal procedure Article 20 "The following persons hold the capacity of judicial
police agent:

1. gendarmes who do not hold the capacity of judicial police officer;

2. civil servants appointed to the commanding and supervising bodies of the national police who do
not have the capacity of judicial police officer, as well as the interns belonging to the same corps and the trainee
police lieutenants;

3. civil servants appointed to the supervisory and enforcement body of the national police who do not
hold the rank of officer of the judicial police, subject to the provisions concerning the civil servants considered
under points 4° and 5° below;

4. police constables coming from the former corps of the non-commissioned officers and police
constables of the national police appointed interns before December 31, 1985, where they have  at least two
years of service in the capacity of a fully qualified constable and have passed the tests of a technical
examination in the conditions fixed by a Council of State Decree, or when they hold professional qualifications
enabling them to proceed to a higher rank;

5. police constables coming from the former corps of police enquirers appointed interns before March
1, 1979, when they have at least two years of service in the capacity of a fully qualified constable and where
they comply with the proficiency conditions set down by law n° 78-788 of July 28, 1978 reforming criminal
procedure in respect of judicial police and the assize court jury, or where they have successfully undergone the
tests of a technical examination in the conditions fixed by a Council of State Decree, or where they hold the

professional qualification enabling them to proceed to a higher rank."
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* France Code of criminal procedure Article 38 "Judicial police officers and agents are placed under
the supervision of the prosecutor general. He may instruct them to collect any information he considers useful
for the proper administration of justice."
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When the court imposes a fine, it determines its size taking into account the income and expenses of
the perpetrator of the offence."

* mifimmmﬂgrimﬁ?ﬁa75m7mmmzywl5"§ma (. 91). 1auAw.

* France Code of criminal procedure Article 131 " Where the time limits imposed by articles 127 and
130 are not complied with, the person is released upon the order of theinvestigating judge in charge of the case,
unless his transfer was delayed by insuperable circumstances."
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*! France Code of criminal procedure Article 63 "A judicial police officer may, where this is necessary
for an enquiry, arrest and detain any person against whom there exist one or more plausible reasons to suspect
that they have committed or attempted to commit an offence. At the beginning of the arrest and detention he
informs the district prosecutor.

The person so placed in custody may not be held for more than twenty-four hours. However, the
detention may be extended for a further period of up to twenty-four hours on the written authorisation of the
district prosecutor. The district prosecutor may make this authorisation conditional on the prior production
before him of the person detained.

On instructions given by district prosecutor, any persons against whom the evidence collected is liable
to give rise to a prosecution are, at the end of the police custody, either set free or referred to the district
prosecutor.

For the implementation of the present article, the area jurisdiction of the Paris, Nanterre, Bobigny and
Créteil district courts constitute a single jurisdiction."
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* France Criminal code Article 131-1

" The penalties incurred by natural persons for the commission of felonies are:

1 criminal imprisonment for life or life criminal detention;

2 criminal imprisonment or criminal detention for a maximum of thirty years;

3 criminal imprisonment or criminal detention for a maximum of twenty years;

4criminal imprisonment or criminal detention for a maximum of fifteen years.

The minimum period for a fixed term of criminal imprisonment or criminal detention is ten years."
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* The German Code of Criminal Procedure Section112

"3. the accused’s conduct gives rise to the strong suspicion that he will

a) destroy, alter, remove, suppress, or falsify evidence,

b) improperly influence the co-accused, witnesses, or experts, or

¢) cause others to do so,

and if, therefore, the danger exists that establishment of the truth will be made more difficult (risk of

tampering with evidence). "
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