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ABSTRACT

Personal faults or compoundable offences are considered actions that cause harm
exclusively to individuals rather than to the state or society in general, and are offences that
are primarily reliant on the victim's consent as crucial. In other words, victims must file
complaints with investigators first, after which public prosecutors have the authority to file
lawsuits. However, if victims fail to submit complaints to investigators within the specified legal
timeframe, public prosecutors cannot pursue legal action on behalf of the victims. This
situation poses challenges, particularly when victims pass away before they have the
opportunity to file a complaint concerning personal faults or compoundable offences,
because no one else can initiate legal proceedings on behalf of the deceased victim.

Since no one else can act as a legal representative for the victims according to
the law, the victim's right to seek legal action is exclusive and cannot be exercised by others.
This leads to the consequence that in cases governed by the criminal procedure code, Article
29, public prosecutors are unable to initiate legal proceedings on behalf of deceased victims.
This is because it doesn't correspond to the case where the victim "files a complaint and then
passes away," as stipulated in Article 29. Therefore, the researcher believes that the
aforementioned issue has implications for the rights of the victim to pursue criminal cases
involving personal fault. This is because legal precedent establishes that if a victim files a

complaint and then passes away in cases related to property offenses, the victim's
heirs have the right to withdraw or amend the complaint. However, conversely, if the victim
dies before filing a complaint, the law does not grant this right to the victim's heirs.
Additionally, the researcher points out that this situation creates challenges in the criminal
justice process, as offenders may not be brought to justice under the law, potentially allowing

them to commit offenses against other individuals in the future.



Comparative analysis with the criminal laws of Germany and Japan, which use the
Civil Law system, reveals that both countries have clear provisions for addressing this issue.
They allow individuals connected to the victim to initiate legal proceedings on behalf of the
deceased victim in cases where the victim dies before filing a complaint.

Therefore, the researcher recommends addressing this problem by amending the
criminal procedure law to allow individuals connected to the victim to initiate legal
proceedings on behalf of the deceased victim in cases where the victim dies before filing

a complaint regarding personal fault.

Keywords: Personal Fault, Victim-Initiated Criminal Proceedings, Complaint Filing
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14" German Code of Criminal Procedure section 374 (Strafprozefordnung § 374) Admissibility;
persons entitled to bring private prosecution

(1) An aggrieved person may bring a private prosecution in respect of the following offences
without first needing to have recourse to the public prosecution office:

1. trespass (section 123 of the Criminal Code),

2. insult (sections 185 to 189 of the Criminal Code), unless it is directed against one of the

political
bodies specified in section 194 (4) of the Criminal Code,

2a. violation of intimate privacy and rights of personality by taking photographs or other images
(section 201a (1) and (2) of the Criminal Code),

3. violation of the privacy of correspondence (section 202 of the Criminal Code),

4. bodily harm (sections 223 and 229 of the Criminal Code),

5. coercion (section 240 (1) to (3) of the Criminal Code) or threatening commission of a serious
criminal offence (section 241 (1) to (3) of the Criminal Code),

5a. taking or giving of a bribe in commercial practice (section 299 of the Criminal Code),

6. criminal damage (section 303 of the Criminal Code),

6a. an offence under section 323a of the Criminal Code if the offence, having been committed
in a state of intoxication, is a less serious criminal offence as referred to in nos. 1 to 6,

7. an offence pursuant to section 16 of the Act against Unfair Competition (Gesetz gegen den
unlauteren Wettbewerb) and section 23 of the Act on the Protection of Trade Secrets (Gesetz zum Schutz
von Geschaftsgeheimnissen),

8. an offence under section 142 (1) of the Patent Act (Patentgesetz), section 25 (1) of the Utility
Models Act (Gebrauchsmustergesetz),section 10 (1) of the Semi-Conductor Protection Act

(Halbleiterschutzgesetz), section 39 (1) of the Plant Variety Protection Act (Sortenschutzgesetz), section
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143 (1), section 143a (1) and section 144 (1) and (2) of the Trade Mark Act (Markengesetz), section 51 (1)
and section 65 (1) of the Design Act (Designgesetz), sections 106 to 108 and section 108b (1) and (2) of the
Copyright Act and section 33 of the Act on the Copyright of Works of Fine Art and Photography (Gesetz
betreffend das Urheberrecht an Werken der bildenden Kunste und der Photographie).

(2) A person who, in addition to the aggrieved person or on his or her behalf, is entitled to file a
request to prosecute may also file a private prosecution. The persons designated in section 77 (2) of the
Criminal Code may also bring a private prosecution if the person with prior entitlement has filed the
request to prosecute.

(3) If the aggrieved person has a statutory representative, the right to bring a private prosecution
is exercised by the latter or, if the aggrieved person is a corporation, a company or another association
which as such may sue in civil litigation, by the same persons who represent them in civil litigation.

18 German Code of Criminal Procedure section 376 (Strafprozefordnung § 376) Preferment of public
charges in respect of offences open to private prosecution

The public prosecution office prefers public charges in respect of the offences specified in
section 374 only if it is in the public interest.

1 q98n5 wadilsauian (FeesTa 143) 95.
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1> German Criminal Code Section 123 (2) (Strafgesetzbuch § 123 (2)) Trespass
(1) Whoever unlawfully enters the private premises, business premises or other enclosed
property of another, or closed premises designated for public service or transportation, or whoever stays
there without being authorised to do so and does not leave when requested to do so by the authorised
person incurs a penalty of imprisonment for a term not exceeding one year or a fine.
(2) The offence is prosecuted only upon request.
16 @5@n5 waadlsauianl, ‘nszviuiansandeduliflesed (Klageerzwingungsverfahren) munguuneds

AN BTN (NFNGYIAL-GIAN 2563) 3 unUuding, 151-166.
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157 German Criminal Code Section 77 (2) (Strafgesetzbuch § 77 (2)) Persons entitled to file request
(2) If the victim dies, the right to file a request, if so provided by law, passes to the victim’s

spouse, life partner and children. If the victim leaves neither a spouse, life partner nor children or if the
victim died before the expiry of the time limit for filing the request, the right to file the request passes to
the victim’s parents and, if they have died before the expiry of the time limit for filing the request, to the
victim’s siblings and grandchildren. If a relative participated in the offence or the relationship has ceased
to exist, that relative is excluded from the list of those to whom the right to file the request may pass. The
right to file the request does not pass if prosecution contravenes the victim’s professed will.

% @gln o uAs (W98590 135) 447.

% German Criminal Code Section 90 (Strafgesetzbuch § 90) Disparagement of Federal President

(4) The offence may be prosecuted only upon authorisation by the Federal President.
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10 German Criminal Code Section 77 Persons entitled to file request

(1) If an offence can be prosecuted only upon request, the victim may file the request, unless
otherwise provided by law.

(2) If the victim dies, the right to file a request, if so provided by law, passes to the victim’s
spouse, life partner and children. If the victim leaves neither a spouse, life partner nor children or if the
victim died before the expiry of the time limit for filing the request, the right to file the request passes to
the victim’s parents and, if they have died before the expiry of the time limit for filing the request, to the
victim’s siblings and grandchildren. If a relative participated in the offence or the relationship has ceased
to exist, that relative is excluded from the list of those to whom the right to file the request may pass. The
right to file the request does not pass if prosecution contravenes the victim’s professed will.

(3) If the person entitled to file a request lacks legal capacity or has only limited legal capacity,
the statutory representative in respect of the personal affairs of and the person responsible for the care of
that person is entitled to file the request.

(4) If more than one person is entitled to file a request, each may file a request independently.

'*! German Criminal Code Section 77a (Strafgesetzbuch § 77 (2)) Request by superior
(1) If the offence has been committed by or against a public official, a person entrusted with

special public service functions or a soldier in the Federal Armed Forces and it may be prosecuted upon
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request by the person concerned’s superior in the public service, then the superior under whom the person
concerned was serving at the time of the act is entitled to file the request.

(2) In the case of professional judges, the person exercising disciplinary supervision over the judge
is entitled to file the request in place of the superior in the public service. In the case of soldiers, the
superior in the public service is the disciplinary superior officer.

(3) In the case of a public official or a person entrusted with special public service functions who
does not or did not have a superior in the public service, the authority for which the public official or
entrusted person acted may file the request. If the public official or the entrusted person is the head of
this authority, the state supervisory authority is entitled to file the request.

(4) In the case of members of the Federal Government, the Federal Government is entitled to

file the request, in the case of members of a Land government, the Land government.
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12 German Criminal Code Section 77b (1) (2) (Strafgesetzbuch § 77b (1) (2)) Time limit

(1) An offence which may be prosecuted only upon request is not prosecuted if the person
entitled to file the request to prosecute fails to do so before the expiry of a three-month period. If the end
of the period falls on a Sunday, a general public holiday or a Saturday, then the period ends upon the
expiry of the next working day.

(2) The period commences upon the expiry of the day on which the entitled person gains
knowledge of the offence and of the identity of the offender. When it comes to a request filed by the
statutory representative or the person having the duty of care and custody of the person, that person’s
own knowledsge is decisive.

1> German Criminal Code Section 77 d (1) (Strafgesetzbuch § 77 d (1)) Withdrawal of request
(1) The request may be withdrawn. The withdrawal may be declared before the final conclusion

of the proceedings. A withdrawn request cannot be filed again.
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1% German Criminal Code Section 77b () (Strafgesetzbuch § 77b (4)) Time limit
(4) If the right to file a request has passed to relatives as a result of the victim’s death, the period
ends no sooner than three months and no later than six months after the victim’s death.
1% German Criminal Code Section 77d (2) (Strafgesetzbuch § 77d (2)) Withdrawal of request
(2) If the victim or, in the case of the victim’s death, the person entitled dies after filing the

request, the victim’s spouse, life partner, children, parents, siblings or grandchildren may withdraw the
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request in the order of precedence indicated in section 77 (2). Several relatives of equal precedence may
only exercise the right jointly. Whoever participated in the offence may not withdraw the complaint.
166 German Criminal Code Section 77 (2) (Strafgesetzbuch § 77 (2)) Persons entitled to file request
(2) If the victim dies, the right to file a request, if so provided by law, passes to the victim’s
spouse, life partner and children. If the victim leaves neither a spouse, life partner nor children or if the
victim died before the expiry of the time limit for filing the request, the right to file the request passes to
the victim’s parents and, if they have died before the expiry of the time limit for filing the request, to the
victim’s siblings and grandchildren. If a relative participated in the offence or the relationship has ceased
to exist, that relative is excluded from the list of those to whom the right to file the request may pass. The
right to file the request does not pass if prosecution contravenes the victim’s professed will
'*" German Code of Criminal Procedure section 156 (Strafprozefordnung 156) Withdrawal of
charges
Public charges may not be withdrawn after the opening of the main proceedings.
18 German Code of Criminal Procedure section 392 (Strafprozefordnung 392) Effect of withdrawal
Once withdrawn, a private prosecution cannot be brought a second time.
19 dnfinnwenadnail 372/2549, 751/2541, 11/2508, 206/2488
<http://deka.supremecourt.or.th> duduiile 15 Awnas 2566.

0 ffimnwmainil 2242/2533 <http://deka.supremecourt.or.th> ufulile 15 Asnau 2566.
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"2 Japanese The Criminal Procedure Code Article 247 ‘Prosecution shall be instituted by a public
prosecutor.’
7 aggiyand lyeyia, ‘Alosvesminaudents’ (Msusseneiivay 13e95euusen1siUu | LnAnuas

femslunisufussuusenisineg, dninaudenisasgn, 23 unsiax 2540) 19.
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" Japanese The Criminal Procedure Code Article 248 “Where prosecution is deemed

unnecessary owing to the character, age, environment, gravity of the offense, circumstances or situation

after the offense, prosecution need be instituted.”

' gawed BouunY (B99390 142) 41.
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""" Japanese The Criminal Procedure Code Article 242 A judicial police officer must, when they
have received a criminal complaint or accusation, send the document and articles of evidence regarding

the complaint or the accusation to a public prosecutor promptly.

'8 Japanese The Criminal Procedure Code Article 257 Prosecution may be withdrawn up until the
judgment of the first instance is rendered.

"% Japanese The Criminal Procedure Code Article 259 If a public prosecutor has made a disposition
not to institute prosecution, the public prosecutor must promptly notify the suspect of this upon said
suspect's request.

1% Japanese The Criminal Procedure Code Article 262
(2) The request set forth in the preceding paragraph must be made by submitting an application
to the public prosecutor who made the disposition not to institute prosecution within 7 days from the day
on which the notice set forth in Article 260 was received.

181 aa . aa v s w V- TN
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'%2 Japanese The Criminal Procedure Code Section 231 (2)
(2) When a victim has died, said victim's spouse, a lineal relative, sibling may file a criminal
complaint, but not when this is against the express wishes of the victim
'8 Japanese The Criminal Procedure Code Article 239
(1) Any person who believes that an offense has been committed may file an accusation.
(2)A government official or local government official must file an accusation when they believe

an offense has been committed

18 Japanese The Criminal Procedure Code Article 241
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(1) A criminal complaint or an accusation must be filed with a public prosecutor or a judicial
police officer in writing or orally.
1% Japanese The Criminal Procedure Code Article 230 ‘A person who has been injured by an
offense may file a criminal complaint’
1% Japanese The Criminal Procedure Code Article 231
(1) “A statutory representative of a victim may file a criminal complaint independently.”
187 Japanese The Criminal Procedure Code Article 231 (2)
(2) “When a victim has died, said victim's spouse, a lineal relative, sibling may file a criminal
complaint, but not when this is against the express wishes of the victim”
1% Japanese The Criminal Procedure Code Article 233
(1) With respect to the offense of defamation of a deceased

189 criminal charges’ (office-yoshihito) <http://office-yoshihito.com/kokuso/index.php?> Auduiile

20 NUATUS 2566.

9" Japanese The Criminal Procedure Code Article 236 Where there are two or more persons
entitled to file a criminal complaint, failure by one of them to observe the time period for complaint
does not affect the others.

! Japanese The Criminal Procedure Code Article 234 “Where there is no person who can file a
criminal complaint with regard to an offense prosecutable upon a criminal complaint, a public prosecutor

may, upon the application of an interested party, designate a person who can file a criminal complaint”
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12 Japanese The Criminal Procedure Code Article 235 “With regard to an offense prosecutable
upon a criminal complaint, no criminal complaint may be made after the lapse of six months from the

day on which the complainant knew...”
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' Japanese The Criminal Procedure Code Article 237 (2)
(2) “A person who has withdrawn his/her complaint may not file the complaint again.”
1% Japanese The Criminal Procedure Code Article 240 “A criminal complaint may be made by a
representative. The same applies to the withdrawal of a criminal complaint.”
' Japanese The Criminal Procedure Code Article 238
(1)“A criminal complaint made against one or more accomplices in an offense prosecutable upon
a criminal complaint or the withdrawal thereof has effect with respect to the other accomplices.”
(2) The provisions of the preceding paragraph apply mutatis mutandis to an accusation or claim,

or the withdrawal thereof, regarding a case which is to be received upon an accusation or claim
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¥’ Japanese The Criminal Procedure Code Article 126 “A public prosecutor's assistant officer or a
judicial police official may, when executing a subpoena or detention warrant, if it is necessary, enter the
residence of a person, or premises, building or vessel guarded by a person and search for the accused. In
this”
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