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ABSTRACT

This thesis aims at studying the criteria for special parole for cases of seriously
illness, handicapped, and elderly prisoners in Thailand the purpose is to know the concepts and
principles of law, as well as to study and analyze the problems of suspension, punishment, special
cases, prisoners who are critically illness, handicapped and elderly, as well as the current laws and
regulations as well as analysis of existing laws. It also provides appropriate guidance in order to
set appropriate criteria for the suspension of punitive damages. Riot decided to illness The old and
the new can be enforced with the prisoners.

The study shows that the special parole for cases of seriously ill, handicapped, and
elderly prisoners shall be authorized under the Department of Corrections. The special parole is
conducted under a program which has a specific period of time. The Department of Corrections
would specify the appropriate qualifications of the three groups of prisoners: the seriously ill, the
handicapped, and the elderly. After the Department of Corrections announces the official
proclamation thereof, the Prisoner Selection Committee, working under the authorities of each
prison, would submit the list of prisoners qualified for the Department of Corrections’ criteria to
the Committee Scrutinizes the Suspension of Punishment. The Committee Scrutinizes the
Suspension of Punishment would consider and scrutinize the lists from prison nationwide before
submitting the list to the Penalty Commission. The Penalty Commission would reconsider the
lists and submit them to the Minister of Justice in order for the list to be finally approved.

The special parole for cases of seriously ill, handicapped, and elderly prisoners, until
present time, could not cover every single prisoner who is seriously ill, handicapped, and elderly
due to the unpredictable and time-limited special parole declamation announced by the

Department of Corrections. The selection of whom should be the prisoners suited for the criteria



is within the government official solely meaning that the prisoners have not any right to file a
petition themselves.

The author has studied though the international laws and judicial processes
comparing to those in Thailand. Thereby, the author would provide guidelines to revise the
criteria for special parole for cases of seriously ill, handicapped, and elderly prisoners as follows:
Firstly, the diagnosis of which case is termed seriously ill, handicapped, and elderly should be
done by the prison’s medics instead of the prison officers. Secondly, in case the prisoners are not
listed to be given special parole, should the prisoners have the right to appeal to higher committee

to reconsider his/her qualifications.
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“ Rule 3 Imprisonment and other measures that result in cutting off persons from the outside world
are afflictive by the very fact of taking from these persons the right of self-determination by depriving them of

their liberty. Therefore the prison system shall not, except as incidental to justifiable separation or the

maintenance of discipline, aggravate the suffering inherent in such a situation.
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' California Department of Corrections and Rehabilitation, (2017). About CDCR. Retrieve from
http://www.cdcr.ca.gov/About CDCR/Secretary.html.

: Easterling C., (2013), Chapter 837: Inmate Medical Release Under Realignment, McGeorge Law
Review 44 (3),Supreme Court Associate Justice Anthony Kennedy’s remarks to the American Bar Association
in 2003 reveal the fiscal consequences of incarceration in California As of mid-2912 California housed over
147,000 inmates at a cost of $47,102 each. In May 2011. Justice Kennedy, writing for the United States
Supreme Court, ordered California to cure the unconstitutional overcrowding in its prison system. This, in part,
led California to initiate realignment-an overhaul of its penal system. With California currently in a budget
crisis, the legislature has acted to ensure California can comply with the Supreme Court’s order. 697-698.

* To help meet the order, California has increased the capacity of local county jails. Yet, despite

additional funding to implement these changes, jails are still
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* In Brown v. Plata, the supreme Court of the United States held that California ‘s prison system was
overcrowded, and in turn, its healthcare system so inadequate that it violated the United States Constitution ‘s
Eighth Amendment protections against cruel and unusual punishment; to remedy this violation, the Court
mandated that the state must reduce its state-prison population. The result, in part, was “realignment,” a series
of laws passed to decrease California ‘s. prison population to 137.5 percent design capacity, as the Court
ordered in Plata. In response, the legislature has created laws aimed at easing implementation and funding of

realignment, including Chapter 837.
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* California Government Code, Section 26605.5.

(a)  Thesheriff has the authority , after conferring with a physician who is neither a county employee nor
under a pressxising contrl with the county,to release from a county correctional facility for transfer to
amedical facility or residential care facility, a prisoner whose physical condition in the opinion of the
examining physician is such that he or she is rendered incapable of causing harm others upon or after
release from custody prior to authorizing the reilase, however,the sheriff shall first determine that of the
following conditions exist.

(1) The prisoner,upon diagnosis by the examining physician,isdeemed to be so severely physically
incapacitated that he or shposes no threat to the safety of others.

(2) The examining physician has no reasonable expectation that the prisoner is physical condition
will improve to the extent the or she could pose a threat to the safety of others.

(3) The prisoner is medical needs would be better served in a medical facility or residence other than

a county correctional facil
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¢ California Government Code, Section 26605.6.

(@ The sheriff, or his or her designee, has the authority, after conferring with a physician who has
oversight for providing medical care at a county jail, or that physician’s designee, to release from a
county correctional facility, a prisoner sentenced to a county jail if the sheriff determines that the
prisoner would not reasonably pose a threat to public safety and the prisoner, upon diagnosis by the
examining physician, is deemed to have a life expectancy of six months or less.

(» Before the release of any prisoner pursuant to this section, the sheriff shall notify the presiding judge
of the superior court his or her intention to release . This notification shall include

(1) The prisoner’s name

(2) The offense or offenses for which the prisoner was incarcerated, if appiicable,and the
pending charges, if applicable.

(3) The date of sentence, if applicable

(4) The physician’s diagnosis of the prisoner’s condition

(5) The physician’s prognosis for the prisoner’s recovery.

(6) The prisoner’ address after release.

7 California Penal Code, Section 1107.
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(1) Notwithstanding any other law and consistent with paragraph (1) of subdivision (a), if the secretary or
the Board of parole Hearing or both determine that a prisoner satisfies the criteria set forth in
paragraph (2), the secretary or the board may recommend to the court that the prisoner’s sentence be
recalled.
® California Penal Code, Section 1107.

(@ The prisoner is terminally ill with an incurable condition caused by an illness or disease that would
produce death within six months, as determined by a physician employed by the department
? California Penal Code, Section 1107.

» The conditions under which the prisoner would be released or receive treatment do not pose a threat to
public safety.

"% California Penal Code, Section 1107.
This subdivision does not apply to a prisoner sentenced to death or a term of life without the

possibility of parole.
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Prison Law Office, (2015), medical parole(for medically incapacitated prisoners) and
compassionate release (for prisoners with a terminal illness who have six months or less to live), Retrieve
fromhttp://prisonlaw.com/wpcontent/uploads/2015/09/MedParoleCompReleaseMay2015.pdf.(dN1ANUIN)

2 amanuIn.
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" California Penal Code, Section 3350.

(a) Notwithstanding any other law, except as provided in subdivision (b), if the head physician of
aninstitution in which a prisoner is incarcerated determines, as provided in this section, that the
prisoneris permanently medically incapacitated with a medical condition that renders him or her
permanently unable to perform activities of basic daily living, and results in the prisoner requiring 24-
hour care, and that incapacitation did not exist at the time of sentencing, the prisoner shall be granted
medical parole if the Board of parole Hearings determines that the conditions under which he or she’
would be released would not reasonably pose a threat to public safety.

" California Penal Code, Section 3350.
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This section does not alter or diminish the rights conferred under the Victims’ Bill of Rights Act of
2008(Marsy ‘s Law) Subdivision (a) does not apply to any of the following: (1)A prisoner sentenced to death or
life in prison without possibility of parole (2)A prisoner who is serving a sentence for which parole, pursuant to
subdivision (a), is prohibited by any initiative statute. (3)A prisoner who was convicted of first-degree murder if
the victim was a peace officer as defined in section 830.1, 830.2. 830.3, 830.31, 830.32, 830.33, 830.34, 830.35,
830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12, who was killed while engaged in the
performance of his or her duties, and the individual knew , or reasonably should have known, that the victim
was a peace officer engaged in the performance of his or her duties, or the victim was a peace officer or a
former peace officer under any of the above enumerated sections, and was intentionally killed in retaliation for
the performance of his or her official duties.

" California Code oF Regulation,Section 3359.1

(1) The inmate is permanently medically incapacitated with amedical condition that renders him or

her permancntlyunablto perform activities of basic daily living and results in the inmatcrequiring
24-hcareActivitiesofbasic daily living are breathathing,eating,bathing,dressing,transferring,elimin
ation,arm use, or physical ambulation

% California Code of Regulation, Section 3359.1
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(2) The medical/physical limitations documented in subsection(1) above did not exist at the time the
inmate was sentenced to the current incarcertion

"7 California Code of Regulation, Section 3359.1
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*'Horward Abadinsky,Probation and parole, p.177.

* California penal code 3055

(a) The Elderly Parole Program is hereby established, to be administered by the board of parole
hearing, for purposes of reviewing the parole suitability of any inmate who is 60 years of age or
older and has served a minimum of 25 years of continuous incarceration on his or her current
sentence serving either a determinate or indeterminate sentence.

* California penal code 3055

(C) when considering the release of an inmate specified by subdivision (b) pursuant to section

3041. the board shall give special consideration to whether age, time served, and diminished physical

condition,if any, have reduced, the elderly inmate,s risk for future violence
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* California penal code 3055

* California penal code3055

(i) This section does not alter the right of victims at parole hearings

* Nicola Padfield, Dirk Van Zyl Smit, Frieder Diinkel,Release from Prison : European Policy and
Practice, p.169

¥ Christopher L. Blakesley, Conditional Liberation ( Parole ) in France, Louisiana Law Review ,

Volume 394 number 1, Fall 1978, p. 4
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* Ibid.,p.10.

* Ibid,.p.34.
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Matthew Bender & Company, Inc., 2009), p. 192
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 Le Code Code Pénal 1993. Article 598.
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Les condamnés ayant a subir une ou plusieurs peines privatives de liberté peuvent bénéficier d’une
liberation conditionnelle s’ils ont donné des preuves suffisantes de bonne conduit et presentment des gages
sérieux de rédaption sociable.

La liberation conditionnelle est reserve aux condamnés ayant accompli trois mois de leur peine si
cette est inférieure a six mois, et la moiti¢ de la peine dans le cas contaire. Pour les condamnés en état de
récidive legal, le temps d’épreuve est porté a six mois si la peine est inférieure a neuf mois et aux deux tiers de
la peine dans le cas contraire.

Pour les condamés a la reclusion a perpétuité, le temps d” épreuve est de quinze années.

* Le Code Pénal 1993. Article 599

La liberation conditionnelle est accordée par aréte du Président de la République sur proposition du
minister de la justice.

L’arrét de libérationcondionnelle fixe les modalities d’ execution et les conditions auxquelles est
subordonné I’octroi ou le maintien de la liberté. Il peut fixer des mesures imperatives tendant au contréle et au
reclassement du libére

* Le Code Pénal 1993.Article 600

* Le Code Pénal 1993.Article 601.
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Un décret rendu sur proposition du minister de la justice determine les forms et conditions d’octroi de
la liberation conditionnelle, les modalitiés de surveillance, de controle et de reclassment des libérés et les
insitutions ou personnes charges de veiller sur la conduit de ces derniers.

* Code of Criminal Procedure. Article 729.

The aim of parole is the social reintegration of prisoners and the prevention of re-offending.
Convicted persons who have to serve one or more custodial sentences may be granted parole if they show
serious efforts towards social reintegration, especially if they can prove that they work, or prove their regular
attendance at teaching or training courses, or work experience or a temporary job with regard to their social
reintegration, or their essential participation in family life, or of their need to undergo treatment or their efforts
with regard to compensating their victims.

Subject to the provisions of article 132-23 of the Criminal Code, parole may be granted when the
length of the sentence served by the convicted person is at least equal to the length of the sentence remaining to
be served. However, prisoners in the legal situation of recidivists in the meaning of articles 132-8, 132-9 or
132-10 of the Criminal Code may only be paroled if the length of the sentence served is at least twice the length
of the sentence remaining to be served. In the situations covered by the present paragraph, the probation term
may not be in excess of fifteen years.

* Code of Criminal Procedure. Article 729.

The probation term is fifteen years for persons sentenced to life imprisonment
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* Code of Criminal Procedure. Article 729-1

* Code of Criminal Procedure. Article 729-2

Where an alien sentenced to a custodial sentence is subject to banishment from French territory, to an
order escorting him back to the border, expulsion or extradition, his parole is subject to the execution of this
measure. [t may be decided without his consent.

* Code of Criminal Procedure. Article 729-3

Parole may be granted to any person sentenced to a prison term of four year or less, or for whom the
amount of time left to serve is four year or less, where this person has parental rights over a child of less than
ten years, who habitually lives with this parent.

The provisions of the present article are not applicable to those convicted of a felony or a
misdemeanor committed against a minor.

*' Code of Criminal Procedure. Article 730.
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Where a prison sentence imposed is of ten year or less, or where, regardless of the length of the
sentence initially imposed the time left to serve is of three years or less, parole is granted by the post-sentencing
judge according to the conditions set out in article 722.

In all other cases, parole is granted by the regional parole court, in accordance with the conditions
provided for in article 722-1.

For the implementation of the present article, the situation of each convicted person is examined at
least once a year, when the time limit conditions provided for in article 729 are fulfilled.

A Degree determines the terms of implementation of the present article

* Code of Criminal Procedure.Article. 712-1.

The penalty enforcement judge and the penalty enforcement court constitute the first level of courts
for the application of sentences, which are responsible for determining the main conditions for implementing
custodial sentences, and certain other penalties restrictive of liberty, by directing and overseeing the conditions
of their execution.

* Code of Criminal Procedure.Article.712-3.

One or more penalty enforcement courts, with territorial competence that corresponds to that of one or
more district courts of the jurisdiction and which is determined by decree, are established in the jurisdiction of
each appeal court. The penalty enforcement court is made up of a president and of two assistant judges
nominated by the first president of the appeal court form among the most senior penalty enforcement judges in

the court’s jurisdiction.
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*Code of Criminal Procedure.Article 721-1

Additional remission may be granted to inmates who show serious signs of social readjustment,
especially where they successfully sit for a school, university or professional examination demonstrating the
acquisition of new knowledge or justifying real progress within the framework of tuition or training, by
following therapy designed to reduce the risks of re-offending or by making efforts to compensate their victims.
Unless the penalty enforcement judge decide otherwise socio-judicial surveillance may be imposed and who
refuse the treatment that is offered to them during their imprisonment are not considered to show genuine
efforts towards social readjustment;.

*“Code of Criminal Procedure. Article 723-4.

The penalty enforcement judge may make the convicted person’s being granted semi-detention or a
non-custodial sentence or temporary leave conditional on his being obliged to fulfill one or more obligations or
prohibition provide for by articles 132-4 and 132-5 of the Criminal Code.

* Code of Criminal Procedure. Article 723-7.

The penalty enforcement judge may provide that a sentence be served under the regime of placement
under electronic supervision defined by article 132-26-1 of the Criminal Code either where the convicted
person has been sentenced to one or more custodial sentence, the combined length of which does not exceed
one year, or where the convicted person has been benefited from release on parole, dependent on his agreeing to
be placed under electronic surveillance for a duration not exceeding one year.
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** Code of Criminal Procedure. Article 722-6.

*' Code of Criminal Procedure. Article 723-8.

* Nicola Padfield, Dirk Van Zyl Smit, Frieder Diinkel,Release from Prison : European Policy and
Practice, p.170 41ag9 Christopher L. Blakesley, Conditional Liberation ( Parole ) in France, Louisiana Law

Review , Volume 393 number 1, Fall 1978, p. 3
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* Code of Criminal Procedure. Article720-1-1

Unless there is a grave risk of the offence being repeated, suspension may also be ordered, whatever
the type of penalty incurred and the length left to be served, and for an unspecified length of time, where is it
established that prisoners are suffering for fatal illnesses, or that their state of health id incompatible in the long
term with being kept in prison; but this does not apply to persons hospitalized and held in mental institutions.

Suspension may only be ordered if two independent expert reports concur in establishing that the
convicted person falls into one of the categories outlined in the previous paragraph.

Where the custodial sentence incurred is of a duration of ten years or less, or where, regardless of the
sentence initially pronounced, the length of the sentence left to serve is less than or equal to three years, this
suspension is ordered by the penalty enforcement judge in accordance with the conditions set out in article 712-
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