s1naduiunae N laudguazyiaere

é
WIFNA  WaauliAun

MR oo

34A0149983 "2°2°

&~ -
Title : grunasufiuadengnlasiguasdiiony

- & [ 4
if x AngnasminsimAal
guimunauaznanye WWAINBRDTT

a a da : v a aa v oA
Imendinust PuduntiavesmisanmnmandngaslSayagniinmansumiadie

v v

g

a an d v a . a o a a v a ¢
MU THAMIANT UUNAINEAE N?’i]]ﬂﬂ'lﬂﬂq’iﬂm.li\!‘nﬂﬂ
W.f. 2545

ISBN 974-281-777-4




THE AUTHORITY OF STATE AND INJURED PERSON

IN CRIMINAL PROSECUTION

PORNSAK POLSOMBATNANT

A Thesis Submitted in Partial Fulfillment of the Requirements
For the Degree of Master of Laws
Department of Law.
Graduate School, Dhurakijpundit University
2002
ISBN 974-281-775-8




P

WIi@h)

G

P

v a o [ 4
Tususasanatinug
Teudisanenag IuanenaagInatiousine

Usryryn URAIARTNUNLTTUTS

a =Y

Tonentinug  dunaniuanenylaaiguscidevne

£ y
lwuelng  ulemsdnn  wasinimiun
@111 UArmans (nguuneein)
1A EALTNInetnug anansdsad Taeyiha
(‘J < < L)
a1 TEMLT M Anentinution

TaRa T minteLinaA U N TN TARLINENTIWLS LR

1 e
4 /W\NV .......... Uszanunssunig

(ﬂ.m?.@' c;&zum)
Y P a - p
.............................................. nFTNA LN AN TIwUS

NITUNTENIIADIR

(A.09.973 uq\aT)
jﬂj Siha
) Vo) NITNNNIFUNUNLINNUTINENAE)

UNAINAIFETUTRILAL /

'/54// N e VP
......... ;W.................../...........

ARILIMTUARINEINAE
( 9A.09. AUWIE BINUN)
1A Jr Wew AN WA 2% VU

2400




= -
fadnssudszmea

¥y a

3 a Jd o dy o o ¥y a o 9 J ] I'4
AINTTHNUIRUUU ’l.’('\lﬁ‘ﬂa%'lﬂﬂ')ﬂﬂ Ll \111NL'Uﬂuiﬁﬂ%'\ﬂ“‘ﬁﬂiﬂ‘ﬂi3?}‘&1%'&1@7\11&6'\%’]5tl

G

g lvomyghe Whianueyaszdlunsiuilueinsdidsam aaznaidulialy
o L3 o ~ o : [} o = a [} 9
fuuni sazaswdineiinug souneihumannsd a3 wana Hldedeznaily

a = J o o o
mmeqmsww’;ﬂunssumsaammmwu{ AQDAIUNTUTEIDINIGY AT.IANA

Q(U

Auiing Teuna nazyuenaas1nsd as.ada o uas A 1A ndeAauazA A1 illgud

L4
[ L) w o

aodidou Nedanguniudiunssumsuazilsesunssumsdeuinandinug

Q

YonIvUNTEguIIsAf ItauS anuvisle aaeaudiusdsleduteivgun

=

@ < A o P '
Ailou uazvpveunuynaulunsounsa aneasudie meuq Menalwhinossiemaeldnis

a A o A a daya o ¥y
ﬁu‘uﬁqulunnc} 1393 AUTTUITONMINYIUNUBUTUS ‘Dllﬂﬂ’wﬂ

3
P}

P a a P ' o o1 ¥ Iy 3 ¥
ptly mnaneninusi guawazditse TenisemsAnmduatvesdouls didou

a 9 ] = 9/ [ 1 PN ¥ T 9 A
‘llE]Q‘VIﬂIﬁ!.Lﬂ'lj‘Wﬂ'l‘i HAZHUNITSAUNINIU mummwa‘wmmmzmannwsm’lﬂq ALEU

3/ o 9 19
vorlonsu luadine)

WIFNA WauIATUN




v

YRR N t

YNNI Y !

ARANSS U S o
unil

L UMY 1

LLuma 1

X2 UYRAT 2

L3 MU TR 3

LA YRR I S MM AN 3

15 Usslemifes ®uanmsdnwn 3

2. STUUMSANHUARDIYT LAZUUINNAAYDIMANMSALHUAR I 4

2.0 SEULMSAWUA RO 4

2.1.1  msawdunaeseuy leaau (Inquisitorial System) 4

212  MIAUUUARDIYWUUNAIN (Accusatorial System) 5

22 WInNNAAYBINANMISANIURRO Y 7

221  wanmsawiiuedegnteedideowe 8

222  wanmsawiusaoanleedseneu 9

223 MORMSAWIMARO W IROSY 9

3. snnelumsawiuaaegnluenalsewe 11

S UM 11

3.2 nquilsemalussuungraneatednueionys (CivilLaw:) 11

320 USROS 11

322 nueewiuRReIQ eSS 12

3221 anwduwussevinedemsiudsae 13

3222 desndumsiutiunfenanvessems 17

3223 nsesedeunisdeRvessens 21

323 nautiunfegvesdidenie 24

MUY




msiigy (#19)

¥
33 ﬂq'szzmﬁlui:uUﬂg]ﬂmmﬁﬁﬂizmﬁ (CommonLaw): . ... ... 25
330 USSIMAONOY 25
3310 MSUUSUSSINANNRA Y 26
33.12 yanadivsnaeslunsduivefeg 27
4. asmdiusauazsslumstesadengnlulsemalne 31
41 anudhanvesmsdwiuedengludsemalve 31
42 wanmsandusRewestne 33
421  wannsediueReanleesy 33
422  wdnnsaiuseogleeddee 44

423  VONMIUASIMARATYDINIAT] 28
uiailseanangrainedsnvseewe 47
424 winmsasadeuswialesssvieisuasdideve 49
43 ANURAIQUWUAULAZANUNAR QAR MR 51
S AN MRS OIS 66
N 66
OO 69
U T U O T e 70
N Y e e 75
R L T 87




Foineinug grnsduiundeg leesguaz fidene
A o [ g wa o -4
FoinAny W WIANA wagutimiuy
oo o s a
919138M1T N 819158 wigad lyenyne
13N LT TH
=t =
Unsenn 2544
U )
unAaLe

o

NsNsEiIANURRIgdoudINaNITNUNTTMBUADTIANEIUTIN LIMINIZH

=y [] ] o 13 [ 3= 3K} [ [} 4
ﬂ?]ﬂNﬂﬂWQﬂlﬂﬁﬂﬂNﬂzﬁﬂNaﬂi%ﬂiﬂﬂW]gﬁﬂﬂﬂigﬂ“ﬂWNu HANTRHNANTENUADAIUTIY Uﬁﬂ

Yy

funmsimnauasuSoudesludian Sededimsduiunfoigniugdnszsine

NanAIIANIUARD 198U U115 sTINANIINISAITIUARD 1A BINTE R

¥ o

S o é o s o’/’ @ o =)
Aideneniesydsdmivilsemalnedu 1diydasunsiesntionan 1 uilsznangnune

o

acy

TRoEIRWeI 1as 28 Amualdwinaudensuazfifents dudiisnedend
t )

o118 uenmniliiesnndsemealnaldsmsdutiundoigiamssuunaaisuRediy

szmedinguuazwesnil Tnsuminlszmnauiiaeiandlu 2 dszion Ao arwiaoignse

dauamIsanuARIgABUAUAY  SuessnARefuaNURRfINaTAnA s uBen 1)

-

1 A
HGRIPL
[} . L
anuAneIgAeukudy  Januarillunsyiifigunsuaznaveamsnseiniu

AsZNUNIZINBUABANUASUgUAUSvuSosvosdian Taodusay  wimsnszidend ezl

s

S é a o . o Aﬂ' 1
Adomed 185 unalagassninmsnseifaw uadluaruiniyalseasdszduasonlss Tomi

4

YoITIUTINNNNIINTTAUATOIRTOM I AU AuAagIUAIddU AnuRag Ul Auning

d o Q 9

AnuRgIUIMAIKMING S3lsdeaiiudiimhidutiuafergniudnsedimnuie

[
A @

anuRnsuseua L lanSonuAndedudl  HuaNuRANDANHNZYRIMINSEI

.:; [ o .:: ] J 9/ Y U Y - = Tt a t

1 lipuusawazfluaufnfiysilseasfaedquassefidonseitautels felinesiinansznude
d Y e Y " A o _© a [ a’l’

sz Tomlvosasisuz Tasase 1aun anuraguandunseyidus anuAnowns auiu lu
(-] o= = -7 A\ J LY [] = 1]

asfutiuafogIfInaReslusgiunaiusvesdidonis lasszdriomninielunld

A o & ° ) ° = = ] 1 %) [}
mszasdemauiianudnguaz sulludemsaitiung luanuradedum uamsdoannd




|

¥y

a Y o o ' 4 a o A
1A dlundniss fuguasesfidoneldensauysaineduase i nddome 18 unansgnudu

Q
. 1 4
a

HNAIUINMIAUTUAAYIST s zawilszulanguunedinsanuelgn sl 125

ISL RS o o ' - 9/ o 1 9t 9/ o
u"l,ﬂmnwummﬁa‘umummsﬁaumunamznmssamﬂ‘u ’E)WﬂﬁTJvlﬂ’J’lﬂ’liiE]\WjﬂﬂJLﬂu

9y

=) A o a =Y [ v q’: 9/ 1 9% Yo o A =) o 9 o
woadeu 1y Tunisdntiuafvessgwiniuwifdome ludsz aer IS gatiunfogniudnsz i
a o
ANUAANATY
o o ~ 9o a d'sl d? v Qs o Y a
fﬂ?‘iillﬂizL‘Vlﬁ!,ﬂﬂinuvlﬂﬂ'lﬁ‘lJﬂﬂ’J'mNﬂ‘ﬂﬁE]»i‘lluf]gﬂﬂﬂ'ﬂllﬂizfﬁﬂ‘UENQL’CTEJ?HEJ

duddauiaiiu 2 dszian Ae

¥ .4 o

1. anuRadfEemodosdosnd (Antragsdelike)

L)

a Aya 9 Y o - . -
2. ﬂ’J'liJNﬂVIQLfoJ'H'IUﬁﬂQiﬁﬂ'IH'I% (Erméchtigungsdelikt)

=) 9y

ANuAaNTomeaessoannd asaeuauansansgiilanaunisseannd

N a ¥ 3 t . o = Q
anuRailszinniifion ldfunnudediaudivisanuiaduseuny ldawngruieeign lne

a (]

] :lsld 9/ Yo n’: =Y waly ¥ & dﬂ a A [
uanuRANAdemeass IiSwnTungrineIne Liifitegald seluuensdiduanunain 1y

v )

b4 d' o ' A s = (] [l S A a
5‘lf.llliQ'ﬂﬂiz'ﬂ‘lﬁﬂuﬂﬂaﬁ‘lﬁ'ﬁm:ﬁiauﬂﬂ15Lllgq ¥ ﬂ‘liﬂ‘lq%ﬂqigiﬁﬁu‘liﬂul‘lﬁiﬁﬁﬂﬂ‘ﬁﬂ
Y [ a 9/ A Ao =3 9/ a vl 0o =a =1
uﬂﬁﬂEWﬂuwﬂiﬁnuﬂi llnlﬂuﬂ'ﬂuﬂﬂﬂuIﬂylaﬂuaﬂﬂ’nnNﬂani'ﬂ‘ﬂl!ﬁﬂuﬂ‘liﬂ‘lluuﬂﬂﬂ'lﬂ!l
[ 4 o & -~ [] -~ Y] o g 9/ o _a r9 o a
ﬁ8Qﬂi31’11“15»1?71ﬂ3J‘1J‘YIm;]mJ1fJL‘35umEl’Jﬂ‘UﬂizmﬂLUﬂiiJuLm’J Fjﬂizﬂ‘lﬂﬂﬂ‘]%vlllQQQQﬂﬂ'lluu
ady ¢ a ° a da Y o -
ﬂﬂﬂvlﬂ L'Wi‘]gﬂimﬁjuﬂ'ﬁﬂi:ﬂ'lﬂa'lnpiﬂﬂuiﬂyaﬁiﬂy Lla:Pjgﬂﬂigﬂ‘]ﬂ‘lﬂllﬂﬂ\iﬂ'ﬂiﬁluﬂﬂ'l
] oo a Ay Y a ao v Y a [ o’: 9 Yo = o o ay Y [ Y]
13Jﬂizﬁ\1ﬂﬂ‘lluuﬂﬂﬂ‘1ﬂ ﬂ’3111Nﬂﬂ\jﬂa‘l’njlﬂﬂ'ﬁ'lﬂlﬂ'lu‘Nﬂ'ﬂqﬁl'ﬁ'ﬂ‘]u‘mﬂ\j%3ﬂ‘lluuﬂﬂvlﬂ Llﬂﬂau_
v o a a < a
ﬂﬁ‘lﬂg'nﬁﬂ‘]iﬂ‘lluuﬂau{l’%glﬂuﬂ’nnwﬂaﬂiﬂ'ﬂﬂﬂ‘]n l%\jﬂ’nleﬂlﬂi:njaﬂgﬁn‘waﬁﬁlw%‘ﬁm'l
P a ] ] o =] a o 9 8 o 9 Yo o/
ﬂ'nil'E)‘]ﬂlu‘liﬂﬂﬁluﬂimﬂ'nnNﬂﬁﬂﬁjﬂﬂ')'ﬁiaﬂ’n”ﬂﬂauaguﬂj‘]u'lﬂ 4 Fjlﬁﬂﬁ‘lﬂﬂgﬁa\jiﬁa'lu‘]ﬂﬁﬂ
Aoudsrzdutiundognld  weldaeandestuanmdnuiliniu  wazilullawdouauci
o a a 9/ 3 L | o o Y g Y 1
ﬂ‘liﬂ'lluuﬂﬂﬂ‘]ﬂunﬁﬂ\ﬂ]u@gﬂuElﬁﬂﬁ'lﬂ!;ﬂuﬂ'lﬂmu Wuﬂﬂuﬁa‘uﬁ’m%wm’luW‘B’dﬂ‘uﬁ’mvlﬂﬂﬁa

A - a 9 Q2 9 a
L‘llﬂilﬂ'\iﬂuﬂﬁ)iﬁi’e)ﬂQtﬁfj‘ﬁ'\fJS’thNlﬁﬂﬂWﬂﬂtﬂunﬂﬂﬁﬂTﬁ'\imxi

9

] Y ad a a v o oY o
« 39n25uf lwalszarangrinedinansaanuetgunetus wses lasldniingu
sumslis s utiuaaog luanuRaoguduAy dauanurndedIuAIfee lAsUSIUI9IN
9 A % o =1 9 d' s o Yo
Aoy Taswiinaudeuaiusziimsduaiuniedouaiuld welimsdeanduaz 145

-3 9 1 Y A o 9 = ] 1 o
2IUINNRPTEVIWNDU ngE{Lﬁﬂ'ﬁ'lﬂﬁﬂ'lu"l%‘ﬁi’)\i‘lﬂm‘W'lgﬂ’ﬂiJNﬂﬁi’)ﬁ'Juﬁ’J




9

b d 0 v
uenniinasud lvilszuranguuiseignlaeldanuiailinisnszin lideuse

uazseilszasafezduasesfidonvadiuied s laohinsenunszioudeilss Temidiu1dide

yosmssussuduanuiaseunuldnseanunndudr wu anuAaguldsiaeiiie

o A vt o a v A Y

U1A51 391 ATIUAATTUGUUULIAST 393 uAade lsnaty aruARguRe Ine Mtz fuduiadiy
& ~ Ql:/’ a A (] o/ s a

11a31 347 FadlusrwAavennu Idiu dudedi liassmuaniwdsauilegiiu marzgsfoms

dszfusuisadestuanuasuguvesilsznsunaznsesnudowsugavelszmenisud ly

Tagtiyaia 1Fdluaufneguiuau




Thesis Title The Authority of State and Injured Person in Criminal Prosecution
Name Mr. Pornsak Polsombatnant
Thesis Advisor Mr. Charnchao Chaiyanukij
Department Law
Academic Year 2001
ABSTRACT

Commission of a crime always affects not only the victims, but society as well. Thus, in
order to keep the peace of society, there must be criminal proceeding to offenders. The principle of
criminal proceeding which provides that criminal proceeding must be acted by the injured person or
the state appears in laws of almost every country in the world. Thailand also has this principle in
Section 28 of the Criminal Procedure Code which entitles the injured person and the Public
Prosecutor to institute criminal prosecution in Court.

As appeared in the Criminal Procedure Code, Thailand, like England and Germany, uses
an adversary system for criminal proceeding, and also separates criminal matters into 2 categories,
non-compoundable offence and compoundable offence.

Non-compoundable offence is a criminal charge for a commission of a violent offence
which is conductive to the public goods. The examples of non-compoundabie offences are murder,
gang-robbery, set fire and etc. Even though an act of such offences may cause harm to the injured
person, but the purpose of such offences is desired to protect the public goods more than individual.
So, it is a competency of the state to make a criminal proceeding against the offender of such

offence. However, the injured person still also has power to make a criminal prosecution of the case

by himself.




Y

Compoundable offence is a criminal charge for a commission of a non-violation
. offences such as rape and incident act. The purpose of such offences is desired to protect only the
interest of injured person, not public goods. Criminal proceeding of such offences is based on the
purpose of the injured person. When the injured person wants state to make a criminal proceeding,
he needs to make a regular complaint to the inquiry official.

Regular complaint is an important and necessary criminal justice process in cases of
compoundable offence. However the process of regular complaint under the Criminal Procedure
Code is still not enough for protecting injured persons. Section 125 of the Criminal Procedure Code
allows an inquiry or an administrative or police official to make wholly or partly investigation
before the injured person makes regular complaint. That means that the injured person who does not
want to make regular complaint on his case may be affected by such investigation.

Concerning this issue, Germany’s law, for exampie, provides that offence must rely on
the purpose of the injured person, and the law separates offence into 2 categories as fouows:
Antragsdelikt or offence which the injured person must make a regular complaint
Ermachtigungsdelike or offence which the injured person must render an authority Antragsdelikt
under Germany’s law is similar to the compoundable offence under Thai law. An investigation of
this offence can be made before regular complaint. Ermachtigungsdelike is Germany’s principle of
law that is not existed under Thai law.

Ermachtigungsdelike may be adjusted to solve problem of Section 125 of Thai Criminal
Procedure code. For example, in Thailand, when an offender commits a non-violent or petty offence
to a public figure, the offender may be prosecuted even the public figure who is the injured person
does not want the state to do so. If the same situation appears in Germany, under the principle of*
Ermachtigungsdelike, the offender may not be prosecuted.

In my opinion, Thailand should modify the Criminal Procedure Code concerning the
power of criminal prosecution. In compoundable offences, state shall not make a criminal
proceeding unless the injured person makes regular complaint and renders an authority to do so. In
non-compoundable offences, the Public Prosecutor, not the injured person, should be the only one

who has an authority to make a criminal prosecution. In addition, Thailand should modify Thai
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Penal Code by adjusting some gon-violent or petty offences, such as the offence in Section 391 and
393, which are non-compoundable offences to be compoundable offences.

The purpose of modifying such laws is to protect injured person in a criminal
prosecution of a compoundable offence and, at the same time, it will limit the power of the injured
person in case of non-compoundable offences which the principle of such offences is desired to

protect the public goods more than individual.
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Criminal Procedure Code (StrafprozeBordnung, StPO)

Part Two Proceeding at First Instance

Chapter I Public Charges

Section 151. [Principle of Indictment]

The opening of a judicial investigation shall be conditional upon preferment of charges.

Section 152, [Indicting Authority; Principle of Mandatory Prosecution]

(1) The public prosecution office shall have the authority to prefer public charges.

(2) Except as otherwise provided by law, the public prosecution office shall be obliged to take
action in the case of all criminal offenses which may be prosecuted, provided there are

sufficient factual indications.

Section 153. [Non-Prosecution of Petty Offenses]

(1) If a less serious criminal offense is the subject of the proceedings, the public prosecution office
may dispense with prosecution with the approval of the court competent for opening of the
main proceedings if the perpetrator's culpability is considered to be of a minor nature and there
is no public interest in the prosecution. The approval of the court shall be not required in the
case of a less serious criminal offense which is not subject to an increased minimum penalty
and where the consequences ensuing from the offense are minimal.

(2) If charges have already been preferred, the court, with the consent of the public prosecution
office and the indicted accused, may terminate the proceedings at any stage there of under the
conditions in subsection (1). The consent of the indicted accused shall not be required if the
main hearing cannot be conducted for the reasons stated in Section 205, or is conducted in the
cases of Section 231 subsection (2). and Sections 232 and 233 in his absence. The decision

shall be given in a ruling. The ruling shall not be contestable.




T

Section 153a. [Provisional Dispensing with Court Action; Provisional Termination of

Proceedings]

(1) In a case involving a less serious criminal offense, the public prosecution office may, with the

consent of the court competent to order the opening of the main proceedings and with the

consent of the accused, dispense with preferment of public charges and concurrently impose a

condition upon the accused:

1.

2
3
4.
5

to make a certain contribution towards reparation for damage caused by the offense,

to pay a sum of money to a non-profit-making institution or to the Treasury,

to perform some other service of a non-profit-making nature,

to comply with duties to pay maintenance at a certain level, or

to participate in a seminar pursuant to section 2b subsection (2), second sentence, or section
4 subséction (8), fourth sentence, of the Road Traffic Act, if such conditions and
instructions are of such nature as to eliminate the public interest in criminal prosecution and
if the degree of culpability does not present and obstacle. The public prosecution office
shall set a time limit within which the accused is to comply with such condiﬁoﬁs and
instructions, and which, in respect of the cases referred to in numbers 1 to 3 and 5 of the
first sentence, shall be a maximurn of six months and, in respect of the cases referred to in
number 4 of the first sentence, a maximum of one year. The public prosecution office may
subsequently revoke the conditions and instructions and may extend the time limit once for
a period of three months; with the consent of the accused it may subsequently impose or
change conditions and instructions. If the accused complies with the conditions and
mstructions, the offense can no longer be prosecuted as a less serious criminal offense. If
the accused fails to comply with the conditions and instructions, there shall be no
compensation for such contribution as he has made towards compliance. Section 153
subsection (1), second sentence, shall apply mutatis mutandis in the cases referred to in the

cases referred to in the first sentence, numbers 1 to 4.

(2) If the public charges have already been preferred, the court may, with the consent of the public

prosecution office and of the indicted accused, provisionally terminate the proceeding up until

the end of the main hearing in which the findings of fact can last be examined, and concurrently

impose the conditions and instructions referred to in subsection (1), first sentence, on the

indicted accused. Subsection (1), second to fifth sentences, shall apply mutaitis mutandis. The
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decision pursuant to the first sentence shall be given in a ruling. The ruling shall not be
contestable. The fourth sentence shall also apply to a finding that conditions and instructions
imposed pursuant to the first sentence have been met.

(3) The running of the period of limitation shall be suspended for the duration of the time limit set

for compliance with the conditions and instructions.

Section 153b. [Dispensing with Court Action; Termination]

(1) If the conditions exist under which the court may dispense with imposing a penalty, the public
prosecution office may, with the consent of the court which would have jurisdiction over the
main hearing, dispense with preferment of public charges.

(2) If charges have already been preferred the court may, with the consent of the public prosecution
office and of the indicted accused, terminate proceedings prior to the beginning of the main

hearing.

Section 153c. [Non-Prosecution of Offenses Committed Abroad]
(1) The public prosecution office may dispense with prosecuting criminal offenses:

1. which have been committed outside the territorial scope of this statute, or which an inciter
or accessory to an act committed outside the territorial scope of this statute has committed
within the territorial scope thereof ;

2. which a foreigner committed in Germany on a foreign ship or aircraft;

3. if a sentence for the offense was already executed against the accused abroad, and the
sentence which is to be expected in Germany would be negligible after taking the foreign
sentence into account or if the accused has already been acquitted by final judgment abroad
in respect of the offense

(2) The public prosecution office may dispense with prosecuting criminal offenses committed
within, but through an act committed outside, the territorial scope of this statute, if the conduct
of proceedings would pose the risk of serious detriment to the Federal Republic to Germany or

if other predominant public interests present an obstacle to prosecution.




(3
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If charges have already been preferred, the public prosecution office may in the cases of
subsection (1), numbers 1 and 2, and of subsection (2) withdraw the charges at any stage of the
proceedings and terminate the proceedings if the conduct of proceedings would pose the risk of
serious detriment to the Federal Republic of Germany, or if other predominant public interests
present an obstacle to prosecution.

If criminal offenses of the nature designated under section 74a subsection (1), numbers 2 to 6,
and under section 120 subsection (1), number 2 to 7, of the Courts Constitution Act are the

subject of the proceedings, the Federal Prosecutor General shall have these powers.

Section 153d. [Dispensing with Court Action on Political Grounds]

(D

)

The Federal Prosecutor General may dispense with prosecution criminal offenses of the nature
designated under section 74a subsection (1), numbers 2 to 6, and under section 120 subsection

(1), numbers 2 to 7, of the Courts Constitution Act, if the conduct of proceedings would pose a

risk of serious detriment to the Federal Republic of Germany, or if other predominant public

interests present an obstacle to prosecution. -

If charges have already been preferred, the Federal Prosecutor General may withdraw the

charges under the conditions designated in subsection (1) at any stage of the proceedings and

terminate the proceedings.

Section 153e. [Dispensing with Court Action in National Security Cases]

o))

If criminal offenses of the nature designated under section 74a subsection (1), numbers 2 to 4,
and section 120 subsection (1), number 2 to 7, of the Courts Constitution Act are the subject of
the proceedings, the Federal Prosecutor General, with the approval of the Higher Regional
Court, competent pursuant to section 120 of the Courts Constitution Act, may dispense with
prosecuting such an offense if the perpetrator, subsequently to the offense, and before he has
learned of the discovery thereof, contributed towards averting a danger to the existence or the
security of the federal Republic of Germany or its constitutional order. The same shall apply if
the perpetrator has made such contribution by disclosing to an agency after the offense such
knowledge as he has with respect to endeavors involving high treason, endangering the
democratic state based on the Rule of Law, treason, and endangering external security.




80

(2) If charges have already been preferred, the Higher Regional Court, competent pursuant to
Section 120 of the Courts Constitution Act, may, with the approval of the Federal Prosecutor

General, terminate the proceedings if the conditions designated under subsection (1) are met.

Section 154. [Insignificant Secondary Penalties]

(1) The public prosecution office may dispense with prosecuting an offense:

1. if the penalty or the measure of reform and prevention in which the prosecution might
result is not particularly significant in addition to a penalty or measure of reform and
prevention which was imposed with binding effect upon the accused for another offense, or
which he has to expect for another offense, or

2. beyond that, if a judgment is not to be expected for such offense within reasonable time,
and if a penalty or mcasurc of rcform and prcvention which was imposed with binding
effect upon the accused, or which he has to expect for another offense, appears sufficient to
have an influence on the perpetrator and to defend the legal order.

(2) If public charges have already been preferred, the court, upon the public prosecution ofﬁce’s
application, may provisionally terminate the proceeding at any stage.

(3) If the proceedings were provisionally terminated on account of a penalty or measure of reform
and prevention already imposed with binding effect for another offense, the proceedings may be
resumed, unless barred by limitation in the meantime, if the penalty or measure of reform and
prevention imposed with binding effect is subsequently not executed.

(4) If the proceedings were provisionally terminated on account of a penalty or measure of reform
and prevention which is to be expected for another offense, the proceedings may be resumed,
unless barred by limitation in the meantime, within three months after the judgment imposed for
the other offense has entered into force.

(5) If the court has provisionally terminated the proceedings, a court order shall be required for

their resumption.
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Section 154a. [Limitation of Presecution]

(1)

()

(3

If individual separable parts of an offense or some of several violations of law committed as a

result of the same offense are not particularly significant

1. for the penalty or measure of reform and prevention to be expected, of

2. in addition to a penalty or measure of reform and prevention which has been imposed with
binding effect upon the accused for another offense or which he has to expect for another
offense, prosecution may be limited to the other parts of the offense or the other violations
of law. Scction 154 subscction 1, number 2, shall apply mutatis mutandis. The limitation
shall be included in the records.

After filing of the bill of indictment, the court, with the consent of the public prosecution office,

may make this limitation at any stage of the proceedings.

At any stage of the proceedings the court may reintroduce into the proceeding those parts of the

offense or violations of law which were not considered. An application by the public

prosecution office for reintroduction shall be granted. If parts of an offense which were not

considered are reintroduced, Section 265 subsection (4) shall apply mutatis mutandis.

Section 154b. [Extradition and Expulsioen]

(D

(2)

(3)

(4)

Preferment of public charges may be dispensed with if the accused is extradited to a foreign
government because of the offense.

The same rule shall apply if he is to be extradited to a foreign government because of another
offense and the penaity or the measure of reform and prevention in which the domestic
prosecution might result is negligible in addition to the penalty or measure of reform and
prevention which was imposed on him abroad with binding effect or which he is to expect
abroad.

Preferment of public charges may also be dispensed with if the accused is expelled from the
territorial scope of this Federal statute.

If in the cases of subsections (1) to (3) public charges have already been preferred, the court,
upon application by the public prosecution office, shall provisionally terminate the proceedings.
Section 154 subsection (3) to (5) shall apply mutatis mutandis, provided that the time limit in

subsection (4) amounts to one year.
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Section 154¢. [Victim of Coercion or Extortion]

If coercion of extortion (sections 240 and 253 Penal Code) was committed by threats to reveral a
criminal offense, the public prosecution office may dispense with prosecuting the offense, the
disclosure of which was threatened, unless expiation is imperative because of the seriousness of the

offense.

Section 154d. [Decision of a Prior Issue Involving Civil Law or Administrative Law]

If the preferring of public charges for a less serious criminal offense depends on the evaluation of a
guestion which must be determined according to civil law or administrative law, the public
prosecuton office may set a time limit to decide the question in civil proceedings or in
administrative court proceedings. The person who reported the criminal offense shall be notified
thereof. After this time limit has expired without any result, the public prosecution office may

terminate the proceedings.

Section 154e. [Criminal or Disciplinary Proceeding concerning Erroneous Suspicion or Iﬁsult]

(1) Public charges shall not be preferred for an erroneous suspicion or insult (sections 164, 185 to
188 Penal Code) as long as criminal or disciplinary proceedings are pending for the reported or
alleged offense.

(2) If public charges have already been preferred or a private prosecution has been filed, the court
shall terminate the proceedings until the criminal or disciplinary proceeding for the reported or
alleged offense concluded.

(3) Pending the conclusion of the criminal or disciplinary proceedings for the reported or alleged
offense, the statute of limitation shall not run in respect of prosecution for the erroneous

suspicion or insult,

Section 156. [No Withdrawal of the Indictment]

The public charges may not be withdrawn after the opening of the main proceeding.
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Chapter 11 Preparation of the Public Charges

Section 158 [Criminal Informations; Applications for Prosecution]

(1) Information of a criminal offense or an application for criminal prosecution may be filed orally
or in writing with the public prosecution office, with authorities and officials in the police force,
and with the Local Courts. An oral information shall be recorded in writing.

(2) In the case of criminal offenses which may be prosecuted only upon application, the application
shall be made in writing or orally for the records to a court or to the public prosecution office;

where the application is made to another authority, it shall be made in writting.

Section 160. [Investigation Proceedings]

(1) As soon as the public prosecution office obtains knowledge of a suspected criminal offense
either through a criminal information or by other means it shall investigate the facts to decide
whether public charges are to be preferred.

(2) The public prosecution office shall ascertain not only incriminating but also exone?ating
circumstances, and shall ensure that such evidence is taken the loss of which is to be feared.

(3) The investigations of the public prosecution office should extend also to the circumstances
which are important for the determination of the legal consequences. For this purpose it may

avail itself of the service of the court assistance agency.

Section 161. [Information and Investigations]

For the purpose indicated in the foregoing section the public prosecution office may request
information from all public authorities and may make investigations of any kind, either itself or
through the authorities and officials and officials in the police force. The authorities and officials in

the police force shall be obliged to comply with the request or order of the public prosecution office.
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Section 163. [Duties of the Police]

(1) The authorities and officials in the police force shall investigate criminal offenses and shall take
all measures where there should be no delay, in order to prevent concealment of facts.

(2) The authorities and officials in the police force shall transmit, without delay, their records to the
public prosecution office. Direct transmission to the Local Court shall be possible if it appears

that a judicial investigation needs to be performed promptly.

Section 171. [Notification of the Applicant]

If the public prosecution office does not grant an application for preferring public charges, or after
conclusion of the investigation it orders the proceedings to be terminated, it shall notify the
applicant, indicating the reasons. The decision shall inform the applicant, if he is at the same time
the aggrieved party, of the possibility of contesting the decision and or the time limit provided

therefor (Section 172 subsection (1)).

Section 172. [Proceeding to Compel Public Charges]

(1) If the applicant is at the same time the aggrieved party, he shall be entitled to lodge a complaint
against the notification made pursuant to Section 171 to official superior of the public
prosecution office within two weeds after receipt of such notification. On the filing of the
complaint with the public prosecution office the time limit shall be deemed to have been
observed. The time limit shall not run if on information has been given pursuant to Section 171,
second sentence.

(2) The applicant may, within one mouth or receipt of notification, apply for a court decision in
respect of the dismissal of the complaint by the superior official of the public prosecution
office. He shall be informed of this right and of the form provided for such application; the time
limit shall not run if no information has been given. The application shall not be admissible
when the subject of the proceedings is solely a criminal offense which may be prosecuted by the
aggrieved party by way of a private prosecution, or if the public prosecution office dispensed
with preferring public charges in accordance with Section 153 subsection (1), Section 153a
subsection (1), first and sixth sentences, or Section 153b subsection (1); the same shall apply in

cases under Sections 153c¢ to 154 subsection (1), as well as under Sections 154b and 154c¢.
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(3) The application for a court decision shall indicate the facts which are intended to substantiate
preferment of public charges as well as the evidence. The application must be signed by an
attorney-at-law; legal aid shall be governed by the same provisions as in civil litigation. The
application shall be submitted to the court competent for the decision.

(4) The Higher Regional Court shall be competent to decide on the application. Section 120 of the

Courts constitution Act shall apply mutatis mutandis.

Section 177. [Costs]

The costs resulting form the proceedings on the application shall be imposed on the applicant in

cases under Section 174 and Section 176 subsection (2).

Part five Participation of the Aggrieved Person in the Proceeding

Chapter I Private Prosecution

Section 374. [Admissibility; Persons Entitled to Prosecute]
(1) An aggrieved party may bring a private prosecution in respect of the following offenses without
needing to have recourse to the public prosecution office first:
1. trespass (section 123 Penal Code);
2. defamation (section 185 to 189 Penal Code) unless it is directed is directed against one of
the political bodies specified in section 194 subsection (4) of the Penal Code;
3. violation of the privacy of correspondence (section 202 Penal Code);
4. bodily injury (sections of correspondence (section 202 Penal Code);
5. thereat (section 241 Penal Code);
5a. taking or offering a bribe in business transactions (section 299 Penal Code);
6. criminal damage to property (section 303 Penal Code);
7. criminal offenses puarsuant to sections 4, 6c, 15, 17, 18 and 20 of the Act against Unfair

Competition;




(2

(3)
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8. criminal offenses pursuant to section 142 subsection (1) of the Patent Act, section 25
subsection (1) of the Utility Models Act, section 10 subsection (1) of the Semi-Conductor
Protection Act, section 39 subsection (1) of the Plant Variety Protection Act, section 143
subsections (1) and (1la) and section 144 subsections (1) and (2) of the Trade Mark Act,
section 14 subsection (1) of the Designs Act, sections 106 to 108 of the Copyright Act and
section 33 of the Act on the Copyright of Works of Fine Art and Photography.

A person who in addition to the aggrieved person or on his behalf is entitled file an application

for criminal prosecution may also file a private prosecution. The person designated in section

77 subsection (2) of the Penal Code may also bring a private prosecution if the person with

prior entitlement has filed the application for criminal prosecution.

If the aggrieved person has a statutory representative, the right to bring a private prosecution

shall be exercised by the latter or, if the aggrieved party is a corporation, a company, or another

association which as such may sue in civil litigation, by those persons who represent them in

civil litigation.
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