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ABSTRACT

Due to the fact that there is the Unfair Contract Terms Act B.E. 2540
entitling the Court to review contracts subject to the Act for reducing the contractual
unfair practice amongst contractual parties. The Court will finalize the argumentative
contracts to be enforceable fairly and reasonably for the banking business which is
complicated and important for economic system of country. Consequently, there should
be the contract drafting for banking business operation. Such contracts should be in

line with the national economy and public policy. Further, the banking undertaking

should also be inspected. As a consequence, such action may effects directly to the

banking business because people may be uncertain about the efficiency of the
enforcement of such drafted contracts. Moreover, they also concern about the damages

of their business which may results from the afore-said drafted contract.

Therefore, this thesis focuses on the verification on the fairness of the
contract of commercial banks as well as to prove that commercial banks do not take
advantage on their customers who are the contractual parties. This thesis will be hetpful
as guideline for the court's trial and adjudication. It also studies the Contract of Credit
Facilities for Housing which is a category of commercial banking contracts executed
between banks and customers who are the direct consumer. Hopefully, all relevant
parties could know more clearly in respect of the fairness in conjunction with the

Contract.




In addition, the thesis studies on the regulatory measure for the
amendment of the unfair contract terms in the faws of Germany, United Kingdom and
USA to enable us to learn the main ideas of each country by comparing with those of
Thailand. Additionally, we will learn the enforcement of the Act in the aspect of its
provisions. Last but not least, we will study the reason and the necessity of commercial

banks business which requires to contain such terms in their contracts.

From the study, it is obviously found that the Contract of Credit Facilities
for Housing is fair for the counterparty of commercial banks. in this connection, This

study proposes sug estions as follows:

1. The application and interpretation of the Section 10. of the Act should
be flexible and banking business should be considered as important financial institution
of the country.

2. In order to constitute guideline for the court’s adjucation, the
Governmental agency should encourage the proceedings as follows -

2.1 Commercial banks should be in associated with each others
to prepare the draft of Guideline for Commercial Banking Practice. Thereafter, they
should provide it to court and their customers in order to make them comprehend the
banking practice clearly.

2.2 The Bank of Thailand as the governmental organization
supervising commercial banks in accordance with the Commercial Bank Act B.E. 2505,
should participate or lead in drafting and designating the contractual terms of

commercial banks' contracts.
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AT 157
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AauAaeasiuRwiuIn IdWI ANARIIAI8AINGASR  (Concept of treu and Glauben)

k E.J. Cohn. Manual of German Law. Vol. 2 London : Oceana Publications, Inc.,1971,

p.30-32.
Zart 138 (1) BGB, A Legal transaction is void if it is contrary to good morals.
? £.J.Cohn.Ibid,p.78.

N Harry Silberberg, The German Standard Contracts Act. Fritzkapp Verlay, Frankfurt am Main,
1979, p. 9.

° Eike Von. Hippel, The Control of Exemption Clause : A Comparative Study, p.602.
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k art. 157 BGB Agreements shall be interpreted according to the requirement of good
faith, ordinary usage being taken into consideration.

2 Harry Silberberg, The German Standard Contracts Act. p.9.

* Ibid.,p.10.
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2212  nmsasuanuasud lilgmdednygyanliily

ﬁiiu‘fﬂﬂng‘nuﬂﬂmww The Standard Form Contracts Act 1976

o

TRULLATRINGNHE i
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! art. 242 BGB The debtor is bound to effect performance according to the requirement of

good faith, common habits being duly taken into consideration.

2 Harry Silberberg, The German Standard Contracts Act, p.11.
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