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ABSTRACT

The laws concerning intellectual property, such as the Copyright Act B.E. 2537,
the Patent Act B.E. 2522 amended by the Patent Act (No0.2) B.E. 2535 and the Patent Act
(No.3) B.E. 2542, and the Trademark Act (No.2) B.E. 2543, have no -any provisions
concerning the licensee’s powers to proceed with the person who infringes the intellectual
property right.

From the study finds that in case there is the intellectual property infringement
according to licensing agreement , the most injured person is the exclusive licensee who
has exclusive rights to exploit 1o the intellectual property rights according to licensing
agreement, is deemed to be the de facto injured person. In the legal sense the exclusive
licensee is not the person whom is contented and injured person. So, the exclusive
licensee has no powers to proceed with the person who infringes the intellectual property
right. However, the foreign intellectual property laws, such as England, United States and
France, have the provisions to prescribe the exclusive licensee's powers to take legal
action against the infringer which the laws do the jUstice to the exclusive licensee.

_Besides the powers to proceed with the person who infringes the inteliectual
property right, the provisions conceming the burden of proof, liability and pkescription do
not accord with the nature of legal action against the intellectual property right infringer
which differs from the general tort cases.

Thus, it is advisable to repeal the provisions of three aforesaid laws so that the
exclusive licensee has powers to take legal action against the person who infringes his
rights and amend the provisions conceming the burden of proof, liability and prescription
in accordance with the nature of legal action against the person infringing the intellectual

property right.
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® William, TERRELL on the Law of Patents (Sweet & Maxwell : Londbn, 1982), p. 253.
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* Cornish, “Intellectual Property : Patents, Copyright”, Trade Marks and Allied Rights, 2
ed. (Sweet & Maxwell : London, 1989), p. 468.

%' Stephen M. Stewart, International Copyn'ght and Neighbouring Rights, (Butterworths :
London, 1983), p. 483. '

* Donald F. Johnton, Copyright Handbook, (R.R. Bowker Company : New York &
London, 1978), p. 52.
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* Ppeter D. Rosenberg, Patent Law Fundamentals, (Clark Boardman Company : New
York, 1975), p. 264. '
* Richard Stim, Trade Mark Law, (West Legal Studies : Columbia, 2000), p. 161 - 162.
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* Stephen P. Ladas, Patents, Trademarks and Related Rights (Harvard University Press :

Cambridge, Massachusetts, 1975), p. 442.
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