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ABSTRACT

The objectives of this thesis were to study the development of
the commercial banking laws in Thailand from the beginning up to
present and the problems of deceitful lending money to committees
of the banks. This study reviewed both domestic and foreign legal
documents and used them for analysis about cleaness, and weakness
of the commercial banking laws in order to protect bank's depositors.

The study was done by reviewing the history of the commercial
banking laws in Thailand from the beginning up to the Draft of the
Business of Financial institutions Act, B.E. ....., and also the problems
of unlawful lending to the bank’s committees.

The study found that the problems of lending to committees
were remedied in the Draft of the Business of Financial institutions of
this new act. However , the draft stil has some weak points that
should be remedied before its complete enactment in order to be
clearer for enforcement and to make commercial bank’s administrators

considerate in their performance beneficial to people.
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*Banking Act, 1987, CHAPTER 22

64.-(1) If in the course of operating the Fund it appears to the Board
desirable to do so, the Board may borrow up to a total outstanding at any time of
pound 10 million or such larger sum as, after consultation with the Board, the
Treasury may from time to time by order prescribe.

(2) An order under subsection (1) above shall be subject to annuiment
in pursuance of a resolution of either House of Parliament.

(3) Any amount borrowed by virtue of this section shall be disregarded
in ascertaining the amount standing to the credit of the Fund for the purposes of

sections 54(1), 55(2) and 63(5) above.
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’Banking Act,1987, Section 105.-

(1) In the provisions of this Act other than section 96 “director” ,
“controller” , “manager” and “associate™ shall be construed in accordance with the
provisions of this section.

(3) In this Act “associate” , in relation to a person entitled to exercise or
control the exercise of voting power in relation to, or holding shares in, a body
corporate, means-

(a) the wife or husband or son or daughter of that person;
(b) any company of which that person is a director,;
(c) any person who is an employee or partner of that person;
(d) if that person is a company-
(i) any director of that company;
(ii) any subsidiary of that company; and
(iii) any director or employee of any such subsidiary; and
(e) if that person has with any other person an agreement or
anangement wiih respect to the acquisition, holding or disposal of shares or other
interests in that body corporate or under which they undertake to act together in

exercising their voting power in refation to it, that other person.
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‘Federal reserve Act. Section 375a.
(1) General prohibition; authorization for extension of credit; conditions
for credit
Except as authorized under this section, no member bank may
extend credit in any manner to any of its own executive officers. No executive officer
of any member bank may become indebted to that member bank except by means of
an extension of credit which the bank is authorized to make under this section. Any
extension of credit under this section shall be promptly reported to the board of
directors of the bank, and may be magde only if-

(A) the bank would be authorized to make it to borrowers other than

its officers;

(B) it is on terms not more favorable than those afforded other
borrowers;

(C) the officer has submitted a detailed current financial statement;
and

(D) it is on condition that it shall become due and payable on
demand of the bank at any time when the officer is indebted to any other bank or
banks on account of extensions of credit of any one of the three categories
respectively referred to in paragraphs (2), (3) . and (4) in an aggregate amount
greater than the amount credit of the same category that could be extended to him by

the bank of which he is an officer.
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*Federal Reserve Act and Other Statutory Provisions Affecting the Federal
Reserve System, Amended Through April 20, 1983. P. 87.

Section 31

“After one year from the date of enactment to this Act, notwithstanding
any other provision of law, the board of directors, board of trustees, or other similar
goveming body of every national banking association and of every State bank or trust
company which is a member of the Federal Reserve System shall consist of not less
than five nor more than twenty-five members, If any national banking association

violates the provisions of this section and continues such violation after thirty days’
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notice from the Comptroller of the Currency, the said Comptroller may appoint a
receiver or conservator therefor, in accordance with the proyisions of existing law. If
any State bank or trust company which is a member of the Federal Reserve System
violates the_provisions of this section and continues such violation after thirty days’
notice from the Board of Govemors of the Federal Reserve System, it shall be subject
to the forfeiture of its membership in the Federal Reserve Systemn in accordance with

the provisions of section 9 of Federal Reserve Act, as amended.”
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®Section 4

“(a) In order to provide for the safer and more effective operation of the
National Banking System and the Federal Reserve System, to preserve for the people
the full benefits of the currency provided for by the Congress through the National
Banking System and the Federal Reserve System, and to relieve interstate commerce
of the burdens and obstructions resulting from the receipt on an unsound or unsafe
basis of deposits subject to withdrawal by check, during such emergency period as
the President of the United States by proclamation may prescribe, no member bank
of the Federal Reserve System shall transact any banking business except to such
extent and subject to such regulations, limitations and restrictions as may be
prescribed by the Secretary of the Treasury, with the approval of the President. Any
individual, partnership, corporation, or association, or any director, officer or
employee thereof violating any of the provisions of this section shall be deemed guilty
of a misdemeanor and, upon conviction thereof, shall be find not more than $ 10,000
or, if a natural person, may, in addition to such fine, be imprisoned for a term not
exceeding ten years, Each day that any such violation continues shall be deemed a

separate offense.”
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Banking Act TiimyniRasuAuns iRuwde i luminm 83" Arud

7Banking Act

Section 83 Limitation on advances to directors, etc  of bank.

(1) Subject to subsection (4A), an authorized institution incorporated in
Hong Kong shali not provide any facility specified in subsection (4) if the aggregate
amount of such facilities for the time being provided by the institution to or on behalf
of any one or more such persons or bodies would thereby exceed 10% of the capital

base of the institution.

(3) Subject to subsection (3A0, for the purposes of subsection (1) and
(2), the following facilities are specified-

(a) the granting, or permitting to be outstanding, of unsecured
advances unsecured loans or unsecured credit facilities including unsecured letters
of credit;

(b) the giving of unsecured financia! guarantees; and

(c) the incuming of any unsecured liability.

(4) For the purpose of subsections (1) and (2), the following persons

and bodies are specified-

(a) any director of the institutions;

(b) any relative of any such director;

(c) any employee of the institution who is responsible, either
individually or as a member of a committee, for approving loan applications;

(d) any relative of any such employee;

(e) any controller or minority shareholder controller of the institution
(other than an authorized institution, or a bank incorporated outside Hong Kong which
is not an authorized institution byt is approved by the Mpnetary Authority for the

purpose of this paragraph):
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(f) any relative of an individual who is a controller or minority
shareholder controller of the institution;

(g) any firm, partnership or non-listed company (other than a firm,
partnership or non-listed company which is an authorized institution, or a bank
incorporated outside Hong Kong which is not an authorized institution but is
approved by the Monetary Authority for the purposes of this paragraph) in which the
institution or any of its controllers, minority shareholders controllers or directors or any
relative of any of its controllers, minprity shareholders controliers or directors, or any
relative of any of its controllers, minority shareholders controilers or directors is
interested as director, partner, manager or agent; and

(h) any individual, firm, partnership or non-listed company of which
any controller, minority shareholder controller or director of the institution or any
relative of any such controller, minority shareholder controiler or director is a

guarantor.
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4. dihlu
Banking Law (Law No0.59; June 1, 1981: as amended on QOctober 16,
1998 and enforced on December 15, 1998)
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UM 14° Anudn

*Banking Law (Law No0.59; June 1, 1981 : as amended on October 16,
1998 and enforced on December 15, 1998).

(Credit facilities granted to a member of the board of directors)
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Article 14

“Terms and conditions of credit facilities granted by a bank to a member of its
board of directors shall not prejudice the interests of the bank in light of ordinary
terms and conditions of credit facilities granted by the bank.

2. A quorum for any approval of the board of directors pursuant to the
provisions of Article 265, Paragraph 1 (transactions between a company and a
member of its board of directors) of the Commercial Code (Law No0.48 of 1899) for a
bank’s credit facilities to be granted to a member of the board shall be a majority of
members of the board exercising affirmative votes not less than two-thirds of the
members present, notwithstanding the provisions of Aricle 260-2, Paragraph 1

(method of resolution by the board of directors) of said Code.”
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®1. Credit facilities and limits Section 29(1)....... , @ bank shall not-

(a) grant or permit to be outstanding to any one person or to any group
of persons under the control or influence of any one person, any credit facilities jf the
aggregate amount of such credit facilities exceeds 25% of its capital funds or such
other percentage not exceeding 100% of its capital funds as the authority may
approve;

(b) grant substantial loans which in the aggregate exceeds 50% of its
total credit facilities or such other percentage as the authority may determine;

(c) grant any credit facility against the security of its own shares;

(d) grant, directly or indirectly, unsecured credit facilities which in the
aggregate and outstanding at any one time exceed the sum of $5,000-

(i) to any of its directors, whether those credit facilities are
obtained by its directors jointly or severally;

(i)  to a firm in which the bank or any of its directors has an interest
as a partner, manager or agent, or to any individual or firm of whom or of which any of
its directors is a guarantor;

(iii) to a company in which any of its directors whether legally or
beneﬁcially, owns more than 50% of the issued capital or in which any of its director
controls the composition of the board of directors, but excluding public companies
the securities of which are listed on the Stock-Exchange of Singapore or -any other
Stock Exchange which the Authority may approve, and the subsidiary of such public
companies; or .

(iv) to any corporation, other than va bank, that is deemed to be
related to the bank as described in section 6 of the companies Act; or

(e) grant to any of its officers (other than a director) or its employees or

other persons, being persons receiving remuneration from the bank (rather than any
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persons receiving remuneration from a bank in respect of their professional services)
unsecured credit facilities which in aggregate and outstanding at any one time
exceed one year's emoluments of that officer or employee or person.

(5) in this section-

(b) the reference to “director” in subsection (1)(d) includes the wife,

husband, father, mother, son or daughter of a director;
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*Banking Act 1987 Section 105.-
(9) In this Act “associate” , in relation to a person entitled to exercise or control
the exercise of voting power in relation to, or holding shares in, a body corporate, means-
(a) the wife or husband or son or daughter of that person;
(b) any company of which that person is a director;

(c) any person who is an employee or partner of that person;
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(d) if that person is a company-
(1) any director of that company;
(i1) any subsidiary of that company; and
(i11) any director or employee of any such subsidiary; and
(e) if that person has with any other person an agreement or arrangement
with respect to the acquisition, holding or disposal of shares or other interests in that body
corporate or under which they undertake to act together in exercising their voting power in

_relation to it, that other person.

" Section 215.2 Definitions

(bX1) “Control of a company or bank™ means that a person directly or indirectly,

or acting through or in concert with one or more persons:
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(i) Owns, controls, or has the power to vote 25 percent or more of any
class of voting securities of the company or bank;

(i) Controls in any manner the election of a majority of the directors of
the company or bank; or

(ii1)) Has the power to exercise a controlling influence over the
management or policies of the company or bank.

(c) “Director of a member bank™ includes (1) any director of a member bank,
whether or not receiving compensation, (2) any director of a bank holding company, and (3)
any director of any other subsidiary of that bank holding company. An advisory director is not
considered a director if the advisory director (i) is not elected by the shareholders of the
company or bank, (ii) is not authorized to vote on matters before the board of directors, and
(1u11) provides solely general policy advice to the board of directors.

(d “Executive officer”” of a company or bank means a person who
participates or has authority to participate (other than in the capacity of a director) in major
policymaking functions of the company or bank, whether or not: (1) The officer has an official
title, (2) the title designates the officer an assistant, or (3) the officer is serving without salary
or other compensation. The chairman of the board, the president, every vice president, the
cashier, the secretary, and the treasurer of a company or bank are considered executive
officers, unless (i) the officer is excluded, by resolution of the board of directors or by the
bylaws of the bank or company, from participation (other than in the capacity of a director) in
major policymaking functions of the bank or company, and
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""Bank holding company Act. Section 1841.

(d) “Subsidiary”, with respect to a specified bank holding company, means (1)
any company 25 percentum or more of whose voting shares is directly or indirectly owned or
controlled by such bank holding company, or is held by it with power to vote; (2) any
company the election of a majority of whose directors is controlled in any manner by such
bank holding company; or (3) any company with respect to the management of policies of
which such bank holding company has the power, directly or indirectly, to exercise a

controlling influence, as determined by the Board, after notice and opportunity for hearing.
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