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ABSTRACT

It is very important that an arbitrator processes codes of conduct in performing
his duties after being appointed to make a decision on a certain case because this will
make each party to the conflict feels that he is fairly treated and equal opportunities to

present his case.

The most important problem with an arbitrator without codes of conduct is
lacking of neutrality, especially the party-appointed arbitrator who may seem to take side
with the party appointing him. His opinions are, as a result, unacceptable to other
arbitrators who are to make a decision on the same case. His action makes the

arbitration process difficult.

Resuits of the study reveal that for an arbitrator to do his job without prejudice,
he has to behave in accordance with codes of conduct. Many developed countries, one
of which is the United States, set guidelines of codes of conduct for arbitrators to follow

and the result is very encouraging.

The research work for this thesis is aimed at studying the principles and
possibilities of applying codes of conduct on arbitrators. Although there are provisions on
code of conduct of arbitrators in the Arbitration Act B.E.2530 and the ministerial
regulations of the Ministry of Justice, actual application of which may create some

serious problems. Therefore, there should be some studies make on how the codes of



conduct may be applied appropriately and on the same standard so that the process of
arbitration can proceed on a fair and just basis in order to satisfy the intention of

resolving conflicts by arbitrations and for the public to have faith in the system.
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NMANUIN 4

Code of Ethics for Arbitrators in Commercial Disputes

The Code of Ethics for Arbitrators in Commercial Disputes was. prepared in 1977
by a joint committee consisting of a special committee of the American Bar Association
and a special committee of the American Bar Association. It has been approved and

recommended by both organizations.

Preamble

The use of commercial ‘arbitration to resolve a wide variety of disputes has
grown extensively and forms.a significant part of the system of justice on which our
society relies for fair determination of legal right. Persons who act as commercial
arbitrators therefore undertake serious responsibilities to the public as well as to the
parties. Those responsibilities include important ethical arbitration.

Few cases of unethical behavior by commercial arbitrators have arisen.
Nevertheless, the American Bar Association and the American Arbitration Association
believe that it is in the public interest to set forth generally accepted standards of ethical
conduct for guidance of arbitrators and parties in commercial disputes. By establishing
this Code, the sponsors hope to contribute to the maintenance of high standards and
continued confidence in the process of arbitration.

There are many different types of commercial arbitration. Some cases are
conducted under arbitration rules established by various organizations and trade
associations, while others and conducted without such rules. Although most cases are
arbitrated pursuant to voluntary agreement of the parties, certain types of disputes are
submitted to arbitration by reason of particular laws. This code is intended to apply to all
such proceedings in which disputes or claims are submitted for decision to one or more

arbitrators appointed in @ manner provided by an agreement of the parties, by applicable
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arbitration rules, or by law. In all such cases, the persons who have the power to decide
should observe fundamental standards of ethicals conduct. In this code all such persons
are called “arbitrators” although, In some types of cases, they might be called “"umpires”
or have some other title. ‘

Various aspects of the conduct of arbitrators, including some matter covered by
this code, may be governed by parties, by arbitration rules to which the parties have
agreed, or by applicable law. This code does not take the place of or supersede such
agreements, rules, or laws and does not establish new or additional grounds for judicial
review of arbitration award.

Whiles this code is intended to provide ethical guideline in many types of
arbitration, it dose not form a part of the arbitration rules of the American Arbitration
Association or of any other organization, nor is it intended to apply to mediation or
conciliation. Labor arbitration is governed by the Code of Professional Responsibility for
Arbitration of Labor-Management Disputes, not by this code.

Arbitrators, like judges, have the power to decide cases. However, unlike full-
time judges, arbitrators are usually engaged in other occupation before, during, and after
the time that they serve as arbitrators. Often, arbitrators are purposely chosen from the
same trade or industry as the parties in order to bring special knowledge to the task of
deciding. This code recognizes, these fundamental differences between arbitrators and
judges

In some types of arbitration, there are three or more arbitrators. In such cases, it
is sometimes the practice for each party, acting alone, to appoint one arbitrator and for
the other to be designated by those two, by the parties, or by an independent institution
or individual. The sponsors of this code believe that it is preferable for parties to agree
that all arbitrators should comply with the same ethical standards. However, it is
recognized that there is a long-established practice in some types of arbitration for the

arbitrators who are appointed by one party, acting alone, to be governed by special



105

ethical considerations. Those special considerations are set forth in the last section of the
code, headed "Ethical Considerations Relating to Arbitrators appointed by One Party."
Although this code is sponsored by the American Arbitration Association and
The American Bar Association, its use is not limited to arbitrations administered by the
AAA or to cases in which the arbitrators are lawyer. Rather, it is presénted as a public

service to provide guidance in all types of commercial arbitration.

CANON 1
An Arbitrator Should Uphold The Integrity
And Fairness of The Arbitration Process.

A. Fair and just processes for resolving disputes are indispensable in our
society. Commercial arbitration Is an important method for deciding many types of
disputes. In order for commercial arbitration to be effective, there must be broad public
confidence in the integrity of the process. Therefore, an arbitrator has a responsibility not
only to the parties but also to the process of arbitration itself, and must observe high
standards of conduct so that the integrity and fairness of the process will be preserved.
Accordingly, an arbitrators should recognize a responsibility to the public, to the parties
whose right will be decided, and to all other participants .in the proceeding. The
provisions of this code should be construed and applied to further these objectives.

B. It is inconsistent with the integrity of the arbitration process for persons to
solicit appointment for themselves. However, a person may indicate a general willingness
to serve as an arbitrator.

C. Persons should accept appointment as arbitrators only if they believe that
they can be available to conduct the arbitration promptly.

D. After accepting appointment and while serving as an arbitrator, a person
should avoid entering into any financial, business, professional, family or social
relationship, or acquiring any financial or person interest, which is likely to affect
impartiality or which might reasonable create the appearance of partiality or bias. For a

reasonable period of time after the decision of a case, persons who have served as
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arbitrators should avoid entering into any such relationship, or acquiring any such
interest, in circumstances which might reasonable create the appearance that they had
been influenced in the arbitration by the anticipation of the relationship or interest.

E. Arbitrators should conduct themselves in a way that fair to all parties and
should not be swayed be outside pressures, by public clamor, by fear‘of criticism or by
self-interest.

F. When arbitrator's authority is derived from and agreement of the parties, the
arbitrator should neither exceed that authority nor do less than is required to exercise that
authority completely. Where the agreement of the parties sets forth procedures to be
followed in conducting the arbitration or refers to rules to be followed, it is the obligation
of arbitrator to comply with such procedures or rules.

G. An arbitrator should make all reasonabie efforts to prevent delaying tactics,
harassment of parties or other participants, or other abuse or disruption of the arbitration
process.

H. The ethical obligations of an arbitrator begin upon acceptance of the
appointment and continue throughout all stages of the proceeding. In addition, wherever
specifically set forth in this code, certain ethical obligations begin as soon as a person is
requested to serve as an arbitrator and certain ethical obligations continue even offer the

decision in the case has been given to the parties.

CANON 2
An Arbitrator Should Disclose any Interest
or Relationship Likely to Affect impartiality
or Which might Create an Appearance

of Partiality or Bias.

introductory Note
This code reflects the prevailing that arbitrators should disclose the existence of

interests of relationships that are likely to affect their impartiality or that might reascnably
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create an appearance that they are biased against one party or favorable to another.
These provisions of the code are intended to be applied realistically so that the burden of
detailed disclosure does not become so great that it is impractical for persons in the
business world to be arbitrators, thereby depriving of the services of those who might be
best informed and qualified to decide particular types of case. ‘

This code does not limit the freedom of parties to agree on whomever they
choose as an arbitrator. When parties, with knowledge of a person's interest and
relationships, nevertheless desire that individual to serve as an arbitrator, that person
may property serve.

Disclosure
A. Persons who are requested to serve as arbitrators, before accepting,
disclose.

1.any direct or indirect financial or personal interest in the outcome of the
arbitration;

2.any existing or past financial, business, professional, family or social
relationships which are likely to affect impartiality or which might
reasonably create an appearance of partiality or bias. Persons requested to
serve as arbitrators should disclose any such relationships which they
personally have with any party or its lawyer, or with any individual whom
they have been told will be a witness. They should disclose any such
relationships involving members of their families or their employers,
partners or business associates.

B. Persons who are requested to accept appointment as arbitrators should
make a reasonable effort to inform themselves of any interests or relationships described
in the preceding paragraph A.

C. The obligation to disclose interests or relationships described in the
preceding paragraph A is a continuing duty which requires a person who accepts
appointment as an arbitrator to disclose, at any stage of the arbitration, any such interests

or relationships which may arise, or which are recalled or discovered.
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D. Disclosure should be made to all parties other procedures for disclosure are
provided in the rules or practices an institution which is administering the arbitration.
Where more than one arbitrator has been appointed, each should inform the others of the
interests and relationships which have been disclosed.

E. In the event that an arbitrator is requested by all par‘[ies‘ to withdraw, the
arbitrator should do so. In the event that an arbitrator is requested to withdraw by less
than all of the parties because of alleged partiality or bias. The arbitrator should withdraw
unless either of the following circumstance exists.

1.1f an agreement of the parties, or arbitration rules agree to by the parties,
establishes procedures for determining challenges to arbitrators, than those
procedures should be followed; or,

2.If the arbitrator, after carefuily considering the matter, determines that the
reason for the challenge is not substantial, and that he or she can
nevertheless act and decide the case impartially and family, and that
withdrawal would cause unfair delay of expense to another party or would

be contrary to the ends of justice.

CANON 3
An Arbitrator in Communicating
with The Parties Should Avoid Impropriety
or The Appearance of Impropriety.

A. If an agreement of parties or application rules referred to in that agreement,
establishes the manner or content of communications between the arbitrator and the
parties, the arbitrator should follow those procedures notwithstanding any contrary
provision of the following paragraph B and C.

B. Unless otherwise provide in applicable arbitration rules or in an agreement if
the parties, arbitrator should not discuss a case with any party in the absence of each

other party, except in any of the following circumstances.
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1.Discussion maybe had with a party concerning such matters as setting the
time and place of hearings or making other arrangements for the conduct of
the proceedings. However, the arbitrator should promptly inform each other
party of the discussion and should not make any final determination
concerning the matter discussed before giving each ‘absent party an
opportunity to express its views.

2.If a party failed to present at a hearing after having been given due notice,
the arbitrator may discuss the case with any party who is present.

3.If all parties request or consent to it, such discussion may take place.

C. Unless otherwise provided an applicable arbitration rules in an agreement of
the parties, whenever an arbitrator communication in writing with one party, the arbitrator
should at the same time send a copy of the communication to each other party.
Whenever the arbitrator receives any written communication concerning the case form
one party which has not already been sent to each other party, the arbitrator should do

SO.

CANON 4
An Arbitrator Should Conduct
The Proceeding Fairly and Diligently.

A. An arbitrator should conduct the proceedings in an evenhanded manner and
treat all parties with equality and fairness at all stages of proceedings.

B. An arbitrator should perform duties diligently and conclude the case as
promptly as the circumstances reasonably permit.

C. An arbitrator should be patient and courteous to the parties, to their lawyer
and to the witnesses are should encourage similar conduct by all participants in the
proceedings.

D. Unless otherwise agreed by the parties or provided in arbitration rules
agreed to by the parties, an arbitrator should accord to all parties the right to appear in

person and to be heard after due notice of the time and place of hearing.



110

E. An arbitrator should not deny any party the opportunity to be represented by
counsel.

F. If a party fails to appear after due notice, an arbitrator should proceed with
the arbitration when authorized to do so by the agreement of the parties, the rules agreed
to by the parties or by law. However, an arbitrator should do so onfy after receiving
assurance that notice has been given to the absent party.

G. When an arbitrator determines that more information that has been presented
by the parties is requires to decide the case, it is not improper for the arbitrator to ask
questions, call witness, and request documents or other evidence

H. It is not improper for an arbitrator to suggest to the parties that they discuss
the possibility of settlement of the case. However, an arbitrator should not be present or
otherwise participate in the settiement discussions unless requested to do so by all
parties. An arbitrator should not exert pressure on any party to settle.

I. Nothing in this code is intended to prevent a person from acting as a mediator
or conciliator of a disputein which he or she has been appointed as arbitrator, if
requested to do so by all parties or authorized or required to do so by applicable laws or
rules.

J. When there more than one arbitrator, the arbitrator should afford each other

the full opportunity to partucipate in all aspects of the proceedings.

CANNON 5
An Arbitrator Should Make Decisions in a Just,
Independent and Deliberate Manner.
A. An arbitrator should, after careful deliberation , decide all issue submitted for
determination. An arbitrator should decide no other issues.
B. An arbitrator should decide all matters justly, exercising independent
judgment, and should not permit outside pressure to affect the decision.

C. An arbitrator should not delegate the duty to decide to any other person.
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D. In the event at all parties agree upon a settlement of issues in dispute and
request an arbitrator to embody that agreement in an award, an arbitrator may do so, but
is not required to do so unless satisfied with the propriety of the terms of settlement.
Whenever an arbitrator embodies a settlement by the parties in an award, the arbitrator

should in the award that it is based on an agreement of the parties.

CANON 6
An Arbitrator Should be Faithful to The Relationship
Of Trust and Confidentiality Inherent in their Office.

A. An arbitrator is in a relationship of trust to the parties are should not, at any
time, use confidential acquired during the arbitrator proceeding to gain personal
advantage or advantage for other, or to affect adversely the interest of another.

B. Unless Otherwise agreed by the parties, or required by applicable rules or
law, an arbitrator should keep confidential all matter relating to the proceedings and
decision.

C. It is not proper at any time for an arbitrator to in form anyone of the decision
in advance of the time it is given to the parties. In a case in which there is more than one
arbitrator, it is not proper at any time for an arbitrator to inform anyone concerning the
deliberations of the arbitrator. After an arbitration award has been made, it is not proper
for an arbitrator to assist in post-arbitral proceedings, except as is required by law.

D. In many types of arbitrator it is customary practice for the arbitrators to serve
without pay. However, in some types of cases it is customary for arbitrators to receive
compensation for their services and reimbursement for their expenses. In cases in which
any such payment are to be made, all persons who are requested to serve, or who are
serving as arbitrators, should be governed by the same high standards of integrity and
fairness as apply to their other activities in the case. Accordingly, such persons should
scrupulously avoid bargaining with parties over the amount of payment or engaging in
any communications concerning payments which would create an appearance of

coercion or other impropriety. In the absence of governing provisions in the agreement of
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the parties or in rules agreed to by the parties or in applicable law, certain practices
relating to payment are generally recognized as being preferable in order to preserve the
integrity and fairness of the arbitration process. These practices include the following.
1.1t is preferable that before the arbitrator finally accepts appointment the
basis of payment be established and that all parties be informed there of in
writing.
2.In case conducted under the rules or administration of an institution that is
available to assist in making arrangements for payments, the payments
should be arranged by the institution to avoid the necessity for
communication by the arbitrators with the parties concerning the subject.
3.In case where no institution is available to assist in making arrangement for
payments, it is preferable that any discussions with arbitrators concerning

payments shoulld take place in the presence of all parties.

CANON 7
Ethical Considerations relating
To Arbitrators Appointed by One Party

Introductory Note

In some types of arbitration in which there are three arbitrators, it is customary
for each party, acting alone, to appoint one arbitrator. The third arbitrator is then
appointed by agreement either or of the two arbitrators, or, falling such agreement, by an
independent institution or individual. In some of these types of arbitration, all three
arbitrators are customarily considered to be neutral and are expected to observe the
same standards of ethical conduct. However, there are also many types of tripartite
arbitration in which it has been the practice that the two arbitrators appointed by the
parties are not considered to be neutral and are excepted to observe many but not all of
the same ethical standards as the neutral third arbitrator. For the purposes of this code,
an arbitrator appointed by one paﬁy who is not expected to observe all of the same

standards as the third arbitrator is called a “nonneutral arbitrator.” This Canon 7
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describes the ethical obligations that nonneutral party-appointed arbitrators should
observe and those that are not applicable to them.
[n all arbitrations in which there are two or more party-appointed arbitrators, it is
important of everyone concerned to know from the start whether the party-appointed
arbitrators are expected to be neutrals or nonneutrals. In such arbitratérs, the two party-
appointed arbitrators should be considered nonneutrals unless both parties inform the
arbitrators that all three arbitrators are to be neutral or unless the contract, the applicable
arbitration rules, or any governing law requires that all three arbitrators be neutral.
It should be noted that, in cases conducted outside the United States, the
applicable law might require that all arbitrators be neutral. Accordingly, in such cases,
the governing law should be considered before applying any of the following provisions
relating to nonneutral party-appointed arbitrators.
A.Obligations under Canon 1
Nonneutral party-appointed arbitrators should observe all of the obligations
of Canon 1 to uphold the integrity and fairness of the arbitration process, subject only to
the following provisions.
1.nonneutral arbitrators may be predisposed toward the party who appointed
them but in all other respects are obligated to act in good faith and with
integrity and fairness. Foe Example, nonneutral arbitrators should engage in
delaying tactics or harassment of any part or witness and should not
knowingly make untrue or misleading statements to the other arbitrators.

2.Two provisions of Canon 1.D relating to relationships and interests are not
applicable to nonneutral arbitrators.

B. Obligations under Canon 2

Noneutral party-appointed arbitrators should disclose to all parties, and to
the other arbitrators, all interests and relationships which Canon 2 requires be disclosed.
Disclosure as required by Canon 2 it is for the benefit not only of the party who

appointed the nonneutral arbitrator, but also for the benefit of the other parties and
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arbitrators so that they may know of any bias which may exist or appear to exist.
However, this obligation is subject to the following provisions.
1.Disclosure by nonneutral arbitrators should be sufficient to describe the
general nature and scope of any interest or relationship, but need not
include as detailed information as is expected from peré.on appointed as
neutral arbitrators.
2.Nonneutral arbitrators are not obligated to withdraw if requested to do so
by the party who did not appoint them, notwithstanding the provisions of
Canon 2.E.
C. Obligations under Canon 3
Nonneutral party-appointed arbitrators should obderve all the obligations of
Canon 3 concerning communications with the parties, subject only to the following
provisions.
1.In an arbitration in which the two party-appointed arbitrators are excepted
to appoint the third arbitrators, nonneutral arbitrators may consult with the
party who appointed them concerning the acceptability of persons under
consideration for appointment as the third arbitrator.
2.Nonneutral arbitrators may communicate with the party who appointed
them concerning any other aspect of the case, provided they first inform the
other arbitration and the parties that intend to do so. If such communication
occurred prior to the time the person wad appointed as arbitrator, or prior to
the first hearing or other meeting of the parties with the arbitrators, the
nonneutral arbitrator should, at the first hearing or meeting, disclose the fact
that such communication has taken place. In complying with the provisions
of this paragraph, it is sufficient that there be disclosure of the fact that such
communication has occurred without disclosing the content of the
communication. It is also sufficient to disclose at any time the intention to

follow the procedure of having such communications in the future and there
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is no requirement thereafter that there be disclosure before each separate
occasion on which such a communication occurs.
3.When nonneutral arbitrators communicate in writing with the party who
appointed them concerning any matter as to which communication is
permitted under this code, they are not required to send copies of any such
written communication to any other part or arbitrater.
D. Obligations under Canon 4
Nonneutral party-appointed arbitrators should observe all of the obligations
of Canon 4 to conduct the proceedings fairly and diligently.
E. Obligations under Canon
Nonneutral party-appointed arbitrators should observe all of the obligations
of Canon & concerning making decisions, subject only to the following provision.
1.Nonneutral arbitrators are permitted to be predisposed toward deciding in
favor of the party who appointed them.
F. Obligations under Canon 6
Nonneutral party-appointed arbitrators should observe all of the obligations
of Canon 6 to be faithful to the relationship of trust inherent in the office of arbitrator,
subject only to the following provision.
1.Nonneutral arbitrators are not subject to the provisions of Canon 6.D with

respect to any payments by the party who appointed them.

Annotations
1.In applying the provisions of this code relating to disclosure, it might be
helpful to recall the words of the concuring opinion, in a case decided by the U.S.
Supreme Court, that arbitrators “should err on the side of disclosure” it is better that the
relationship be disclosed at the outset when the parties are free to reject the arbitrator or
accept him with knowledge of the relationship. At the same time it must be recognized
that "an arbitrator's business relationships may be diverse indeed, involving more or less

remote commercial connections with great number of people.” Accordingly, an arbitrator
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“cannot be expected to provide the parties with his complete and unexpurgated business
biography,” nor is an arbitrator called on to disclose interests or relationships that are
merly “trivial” (a2 concurring opinion in Commonweaith Coatings Corp. v. Continental

Casualty Co., 393 Us 145, 151#152, 1968). Return to Canon 2.
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NANUIN 5
Rules of Ethic for International Arbitrators of

International Bar Association

Introductory Note

International arbitrators should be impartial, independent, competent, diligent
and discreet. These rules seek to establish the manner in which these abstract qualities
may be assessed in practice. Rather than rigid rules, they reflect internationally
acceptable guidelines developed by practising lawyers from all continents. They will
attain their objective only if they are in good faith.

The rules cannot be directly binding on arbitrators, or on the parties themselves,
unless they are adopted by agreement. Whilst the International Bar Association hopes
that they will be taken into account in the context of challenges to arbitrators, it is
emphasised that these guidelines are not intended to create groups for the setting aside
of awards by national courts.

If parties wish to adopt the rules they may add the following to their arbitration
clause or arbitration agreement;

“The parties agree that the Rules of Ethics for International Arbitrators
established by the International Bar Association, in force at the date of the
commencement of any arbitration under this clause, shall be applicable to the arbitrators
appointed in respect of such arbitration.”

The International Bar Association takes the position that (whatever may be the
case in domestic arbitration) International arbitrators Should in principle be granted
immunity from suit under national laws, except in extreme cases of willful or reckiess
disregard of their legal obligations. Accordingly, the International Bar Association wishes
to make it clear that it is not the intention of these rules to create opportunities for

aggrieved parties to sue international arbitrators in national courts. The normal sanction

Aan QAW L TENUWYT “A3tssTNTedaYNIeRAINIS. SEudINARAlENTBLITH

nangregiwnianiiaa anfuwmudrsanisdiagainag, 2538



118

for breach of an ethical duty is removal from office, with consequent loss of entitlement to
remuneration. The International Bar Association also emphasises that rules do not affect,
and are intended to be consistent with, the International Code of Ethics for lawyers,
adopted at Oslo on 25 July 1956, and amended by the General Meeting of the

International Bar Association at Mexico City on 24 July 1964.

1.Fundamental Rule
arbitrators shall processed diligently to provide the parties with a just and

effective resolution of their disputes, and shall be and shall remain free from bias.

2.Acceptance of Appointment

2.1 A prospective arbitrator shall accept an appointment only if he is fully
satisfied that he is able 1o discharge his duties without bias.

2.2 A prospective arbitrator shall accept an appointment only if he is fully
satisfied that he is competent to determine the issues in dispute, and has an adequate
knowledge of the language of the arbitration.

2.3 A prospective arbitrator should accepf an appointment only if he is able to
give to the arbitration the time and attention which the parties are reasonably entitied to
expect.

2.4 It is inappropriate to contact parties in order to solicit appointment as

arbitrator.

3.Elements of Bias

3.1 The criteria for assessing questions relating to bias are impartiality and
independence. Partiality arises when an arbitrator favours one of the parties, or where he
is prejudiced in relation to the subject-matter of the dispute.

Dependence arise from relationships between an arbitrator and one of the

parties, or with someone closely connected with one of the parties.
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3.2 Facts which might lead a reasonable person, not knowing the arbitrator's
true state of mind, to consider that he is dependent on a party create an appearance of
bias. The same is true if an arbitrator has a material interest in the outcome of the dispute,
or if he already taken a position in relation to it. The appearance of bias is best overcome
by full disclosure in Article 4 below. |

3.3 Any current direct or indirect business relationship between an arbitrator
and a party, or with a person who is known to be a potentially important witness, will
normally give rise to justifiable doubts as to a prospective arbitrator's impartiality or
independence. He should decline to accept an appointment in such circumstances
unless the parties agree in writing that he may proceed. Examples of indirect
relationships are where a member of a prospective arbitrator's family, he firm, or any has
a business relationship with one of the parties.

3.4 Past business relationships will not operate as an absolute bar to
acceptance of appointment, uniess they are of such magnitude as to be likely to affect a
prospective arbitrator’'s judgment.

3.5 Continuous and substantial social or professional relationships between a
prospective arbitrator and a party, or with a person who is known to be a potentially
important witness in the arbitration, will normally give rise to justifiable doubts as to the

impartiality or independence of a prospective arbitrator.

4.Duty of Disclosure

4.1 A prospective arbitrator should disclose all facts or circumstances that may
give rise to justifiable doubts as to his impartiality or independence. Failure to make such
disclosure creates an appearance of bias, and may of itself be a ground for
disqualification even though he non-disclosed facts or circumstances would not of
themselves justify disqualification.

4.2 A prospective arbitrator should disclose;

(a) any past or present business relationships, whether direct or indirect as

illustrated in Article 3.3, including prior appointment as arbitrator, with any party to the
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dispute, or any representative of a party, or any person known to be a potentially
important witness in the arbitration. With regard to present relationships, the duty of
disclosure applies irrespective of their magnitude, but with regard to past relationships
only if they were of more than a trivial nature in relation to the arbitrator's professional or
business affairs. Non-disclosure of an indirect relationship unknown fo a prospective
arbitrator will not be a ground for disqualification unless it could have been ascertained
by making reasonable enquiries;
(b) the nature and duration of any substantial social relationships with any
party or any person known to be likely to be an important witness in the arbitration;
(c) the nature of any previous relationship with any fellow arbitrator (including
prior joint service as an arbitrator);
(d) the extent of any prior knowledge he may have of the dispute;
(e) the extent of any commitments which may affect his availability to perform
his duties as arbitrator as may be reasonably anticipated.
4.3 The duty of disclosure continues throughout the arbitral proceedings as
regards new facts or circumstances.
4.4 Disclosure should be made in writing and communicated to all parties and
arbitrators. When an arbitrator has been appointed, any previous disclosure made to the

parties should be communicated to the other arbitrators.

5.Communications with Parties

5.1 When approached with a view to appointment, a prospective arbitrator
should make sufficient enguiries in order to inform himself whether there may be any
justifiable doubts regarding his impartiality or independence; whether he is competent to
determine the issues in dispute; and whether he is able to give the arbitrator the time and
attention required. He may also respond to enquiries from those approaching him,
provided that such enquiries are designed to determine his suitability and avaitability for
the appointment and provided that the merits of the case are not discussed. In the event

that a prospective sole arbitrator or presiding arbitrator is approached by one party
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alone, or by one party arbitrator chosen unilaterally by a party (a “party-nomianted”
arbitrator”), he should ascertain that the other party or parties, or the other arbitrator, has
consented to the manner in which he has been approached. In such circumstances he
should, in writing or orally, inform the other party or parties, or the other arbitrator, of the
substance to the initial conversation.

5.2 If a_party-nominated arbitrator is required to participate in the selection of a
third or presiding arbitrator, it is acceptable (although he is not so required) to obtain the
views or the party who nominated him as to the acceptability of candidates being
considered.

5.3 throughout the arbitral proceedings, an arbitrator should avoid any unilateral
communications regarding the case with any party, or its representatives. Of such
communication should occur, the arbitrator should Inform the other party or parties and
arbitrators of its substance.

5.4 If an arbitrator becomes aware that a fellow arbitrator has been in improper
communication with party, he may inform the remaining arbitrators and they should
together determine what action should be taken. Normally, the appropriate initial cause of
action is for the offending arbitrator to be requested to retain from making any further
improper communications with a party. Where the offending arbitrator falls or refuses to
refrain from improper communications, the remaining arbitrators may inform the innocent
party in order that he may consider what action he should take. An arbitrator may act
unilaterally to inform a party of the conduct of another arbitrator in order to allow the said
party to consider a challenge of the offending arbitrator only in extreme circumstances,
and after communicating his intention to his fellow arbitrators in writing.

5.5 No arbitrator should accept any gift or substantial hospitality, directly or
indirectly, from any party to the arbitration. Sole arbitrators and presiding arbitrators
should be particularly meticulous in avoiding significant social or professional contacts

with any party to the arbitration other than in the presence of the other parties.

6. Fee
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Unless the parties agree otherwise or a party defaults, an arbitrator shall make

no unilateral arrangements for fees or expenses.

7.Duty of Diligence

All arbitrators should devote such time and attention as the parties may
reasonably require having regard to all the circumstances of the case, and shall do their
best to conduct the arbitration in such a manner that costs do not rise to an unreasonable

proportion of the interests at stake.

8.Involvement in Settlement Proposals

Where the parties have so requested, or consented to a suggestion to this effect
by the arbitral tribunal, the tribunal as a whole (or the presiding arbitrator where
appropriate), may make proposals for settlement to both parties simultaneously, and
preferably in the presence of each other. Although Any procedure is possible with the
agreement of the parties, the arbitral tribunal should point out to the parties that it is
undesirable that any arbitrator should discuss settlement terms with a party in the
absence of the other parties since this will normally have the result that any arbitrator
involved such discussions will become disqualified from any future participation in the

arbitration.

9.Confidentiality of the Deliberations

The deliberations of the arbitral tribunal, and the content of the awards itself,
remain confidential in a perpetuity unless the parties release the arbitrators from this
obligation. An arbitrator should not participate in, or give any information for the purpose
of assistance in, any proceedings to consider the award unless, exceptionally, he
consider it his duty to disclose any material misconduct of fraud on the part of his fellow

arbitrators.
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