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ABSTRACT

The Exclusionary Rule is that the denial to accept evidences that being
proposed to the judicatory process by court due to illegal btainment of evidences
and witnesses by government officials. Unacceptance of such evidences are
divided into 2 categories. First, unacceptance of witness s verbal statements that
have been made illegally in which the reasons for not ccepting the evidences are
related to the untrustworthy of witnesses or evidences, so such unacceptance is
made to be acceptable by all. Another category is the unacceptance of document
or material witnesses that are reliable enough to proof defendant’s fault, but the
obtainment of such evidence is not legal. The reason for denial of acceptance of
evidences under this category is not only because of untrustworthy of proposed
evidences but to prevent the government officials from applying their authorities
illegally in seeking such evidences and witnesses and also to prevent court from
being involved in part of illegal seeking of evidences. The reason for not
accepting the illegal evidences is based on the dispute between two principles.
The efficiency in Crime Suppression and the people’s right and freedom
protection. While the government officials are seeking for evidences and
witnesses to proof fault in crime case to show their competencies in crime
suppression and at the same time the people’s right and freedom are violated, the

court then can not accept to hear such illegal evidences in order to protect and



recognize the people,s right and freedom. In the event such principle has not
been applied for use, the right and freedom violation would be increased and
more vicious. If this principle is applied too strictly the crime supression would
be futile. So, the problem is whether or not this principle is suitable to be
applied for use in court in Thailand, and which approprite way it shall adhere to
and be able to create the most benefits under certain circumstances.

This thesis shall study for the eguilibrium of principle for unacceptance
of document evidences or material witnesses which have been obtained illegally.
The study has divided into groups of countries where the Common Laws System
are applied for, mamely, The United States of America and England and the
groups of countries where the Civil Laws System are used, Federal Republic of
Germany and France for instances. The study found that both groups of
countries that adopted the Common Laws System and Civil Laws System have
developed the principle of unacceptance of document or material witnesses
illegally obtained in almost the same manner. Only the differences are found in
the trends of thoughts for the issue of reasons for not accepting the illegal
evidences in some respects that resulted in the difference of principle strictness
applied in each country and be able to separate the consideration of reasons for
unacceptance as follows:-

1. Unacceptance for the reason needed to deter the officials to stop
short of acting such illegal manners, because the court believes that excluding
evidences obtained by illegal acts against the constitution is to deter the polices
from doing anything against the laws and violating the righs and freedoms of the
people.

2. Unacceptance for the reason of judicial integrity.

3. Unacceptance for the reason needed to protect the personal



rights and freedoms.

For Thailand even the principle of giving protection of rights and
feedoms has been provided in the constitution as well as the provision for
principle of unacceptance of illegal evidences obtainment, but still the principle
of unacceptance of documents or material evidences illegally obtained has not
been provided in the constitution. It means that the development of the
unacceptance principle of evidences illegal obtained has not on a par with many
civilized countries. If we looked into the provision of laws in the Code of Laws
by means of criminal trial proceeding in which the Thai court has adhered to it
for carrying out the case total process, it is apperared that the principle of
unacceptance of illegal evidences which has been provided in Section 226 does
not have enough delicacy due to the following reasons:-

1. The provisions of laws in Section 226 lacks of delicate details
because it is the provision of laws that combines both baws in part of related
evidences that can be used as references in criminal case which is regarded as
general principles and the part of laws that realated to regulations in forbidding
to accept the evidences all together. Moreover, the provision of laws in part of
forbidding to accept the illegal evidences has the absolute character resulting in
the case consideration by court that agrees to accept such evidences in some
cases when necessary for the sake of justice is not in consistent with the
provision of laws.

2. The provision of laws in Secton 226 does not separate both
categories the principle of unacceptance of illegal evidences from each other that
causes the confusion with the statement which said “... but must not be the
witness produced by being persuaded, given promises, intimidated, deceived or

done wrong by other means .. that shall be referred to what type of witness, or



it may refer to all types of witnesses or personal witnesses or document or
material witnesses of any kind.

3. Section 226 forbid to accept the witnessed or evidences that
have been procuced from persuasion, giving promises, etc. The word “produce”
is differ from “obtain” because the witnesses or evidences that occurred illegally
mean that such witnesses or evidences have been produced for a certain purpose;
they have not been occurred by way of nature or reality.In part of the witnesses
or evidences that being obtained' illegally is the obtainment of witnesses or
evidences that have been occurred by nature of reality, the genuine witnesses or
evidences that can be used to prove fault in the case but they are being obtained
illegallly. The unacceptance of illegal witnesses or evidences is therefore only
the case of unacceptance of witness s statements or personal witnesses. For the
judgement guidance of That court. the Iprinciple of unacceptance of document or
material witnesses being obtained illegally has yet never been appeared.

So the Exclusionary Rule now being used in England should be taken
for use as guidance in improving and midifying the Thailand’s law system on
witness characteristics by adding the principle of forbidding to accept the
document or material witnesses being obtained illegally in the provision of laws
with the exception, in court s discretion, in case the court agrees that such
witnesses or evidences are the significant ones that are related to the main issue
in that case and for the interest of the justice, the court shall accept such
witnesses or evidences by setting aside as accessory witnesses or evidences

together with others.
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