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ABSTRACT

The purpose of this thesis is to make an analytic study on the problem of
concurrent liability of contract and tort in Thailand, especially on the question of
whether or not a party to the contract could take the case of concurrent liability to
the court of law for its own benefit foreign laws, both Common Law and Civil Law
systems, were studied in comparison with the law of Thailand.

The study reveals that opinions of Thai lawyers are divided on the issue.
There are lawyers who are of the opinion that concurrent liability of tort on
contract should not be allowed to be taken to the court of law by a party to the
contract because by entering into a contract both parties also agree that each party
is immune to concurrent liability charge. When a damage occurs, the intention of
the contract should be considered and respected by virtue of the principles of a
freedom to enter into acontract and the efficacy of the intention of the contract.

The others, however, are of the opinion that if a suit filed by one party
on a breach of contract charge does not produce a fair result, such a party should
be allowed to file for concurrent liability as a way to assure that justice is served.
They gave reasons to support their opinion that a case involving a breach of
contract or tort originates from an argument for rights of both parties to contract.
Therefore, parties to the contract retain the right to choose either way to alleviate
their damage or both. The right to file for tort liability is a basic right given to
everyone in the society. This right is designed for peaceful and ethical living of the
people. Any clauses in the contract that waive the right to claim for tort are, as a

result, nullified by articles 150 and 151 of the Civil and Commercial Code.




Opinions of lawyer in foreign countries, both in Civil Law and Common
Law systems, are also divided. It is, nevertheless, acceptable by majority margin
both in Civil Law and Common Law systems, in foreign countries and in Thailand,
that parties to the contract may file for tort liability because it is a reasonable way
to interpret the law and is in line with the intention of the law. Such guidelines in
interpretation of the law are more useful to parties to the contract. In practice, the
court will examine both the breach of contract and tort charges concurrently. If
border - line differences between contract law and tort law are taken out, the
contract law and tort law are in the same time under the field of obligations. The
contract law and tort law are both intended to alleviate the loss of the damaged
party.

It can be concluded bere that the best way to alleviate the loss of the
damaged party as a result of a breach of contract or tort is to consider three factors
: the real intention of the law, principles of justice, and the court’s discretion. If
these three factors are equally considered, the judgement should be acceptable to

both parties to a contract.
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and Materials on Torts. p. 470.)




131

Qs

o i [} a wa 9 '5} A ] o 9 9
nsdidaaniuvuaulasans  Agvudalfiavdindsennudssumiduaesiivg lagans
o W ' 8 9/ a t ]
18susuasounme  vinnaves TinAvaeganuiesdasluyaaziiaua liviaeigay
[
Qs a A a A a [ 9
Tuyadagn lunsdiillendliantidenlddnidennvesauluyanariadya lduasmane

o (Y o 9/ A ' = g
Wnguinednuazdyaun 1y las ludeded Tanduaeigaanu

1

Tufrinineivesanigowsadeanarnfiunsdimsdianialuvindagn
w { o Y . . 2 I~ cg o a (Y]
(misfeasance) THEQYRIANGINUAITISUBU (public utility) dwTuniamsnseikadyan

< 1

< cg o a = s v as aa ad o < sldl
uazidluiesmsnsyiauiialuvazifondu  gdaaniidntideniedduyandlanlanmug

7 4 ’
dudlszTominniga  aaddsy Temingdygniunindudenssanlunsifeontond

=3 o o

4 v Ya o
fo UszlomiluSesganumsilosnd™ enanszinewaigdyguionlsdnidennun

o v

1Flumsnasannnnung

v
A o

4 0N INART ﬂﬂﬂu1'1J5:Twﬁﬁ“mwqmmmﬁﬁamﬁuﬂ%’ﬁqﬁ Whitaker v. Poston, 1907, 120
Tenn. 207, 110 S. W. 1019 ; Lipman, Wolfe & Co. v. Phoenix Assur. Co., 9 Cir. 1919, 258 F. 544 ; Manning v.
1234 Corp., 1940, 174 Misc. 36, 20 N.Y.S.2d 121, affirmed, 1941, 260 App.Div. 914, 24 N.Y.S.2d 302, appeal
denied, 1941, 261 App.Div 804, 25 N.Y.S.2d 780 ; McCoy v. Wesley Hospital & Nurse Training School, 1961, 188
Kan. 325, 362 P.2d 841 ; Stanley v. Chastek, 1962, 34 ill. App.2d 220, 180 N.E.2d 512. (Prosser William L., Wade
John W. , Schwartz Victor E. Cases and Materials on Torts. p. 470. Prosser William L. Handbook of the law
of Torts. pp. 618 — 619)
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tinlse TeniiSeanis fmuamau Tnmauny Taerau 1956 Despatch Oven Co. v. Rauenhosrst, 1949, 229
Minn. 436, 40 N.W.2d 73 ; Berg v. Rapid Motor Vchicle Co., 1910, 78 N.J.L. 724, 75 A. 933 ; Madeiros v. Coca-
Cola Bottling Co., 1943, 57 Cal.App.2d 707, 135 P.2d 676 ; Naumann v. Wehli Brewing Co., 1940, 127 Conn. 44,
5 A.2d 181. : Ryan v. Progressive Grocery Stores, 1931, 255 N.Y. 388, 175 N.E, 105 ; Stonebrink v. Highland
Motors, 1943, 171 Or. 418, 137 P.2d 986 ; Royal Parer Box Co. v. Munro & Church Co., 1934, 284 Mass. 446, 188
N.E. 233 ; Ebbert v. Philadelphia Elec. Co., 1937, 126 Pa. Super. 351, 191 A. 384, affirmed, 1938, 330 Pa. 257, 198

A. 323, See Amram v. Goodman, 1952, 3 Syr.L.Rev. 259. (Ibid. p. 635.) Ketcham v. Miller, 1922, 104 Ohio St.
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