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ABSTRACT

Contract labour is a popular method of employment practiced by many industrial,
commercial, and scrvice firms in an effect to reduce production cost on labour and to release
the firm’s responsibilities on recruitment of manpower, control of workforce, and the practice
in compliance with the labour law to the contractors. In practice, it is obvious thal mosl
contractors try to {ind loopholes in the labour law to take advantage of workers by not
following the practice prescribed in the law when it comes to work-hour supervision, wage
payments, overtime payments, holiday compensation, and other welfares that workers are
entitled to. As a resull, workers who work under the contract labour scheme have become
less-privileged than those who are hired directly by the firm. The practice is the main cause
of labour problems and other social problems which can have an adversc effect on the
nation’s cconomic and social development.

Realizing the extent of the problem, thc Government has tried to solve i1i by
enacting many laws including the Revolution Decree No.103, the Social Welfare Act of B.E.
2533, the Compensation Payment Act of B.E. 2537, and the Labour Protection A;l of B.E.
2541 to control the contract labour activities and to enable workers under the scheme to
receive the same privileges and benefits that ordinary workers do. However, the study reveals
that there are still many loopholes in these laws and the laws become ineffective to solve the
problem as many contractors can still find ways to exploit the workers.

The study reveals further that the labour law in our neighbouring countries like

Malaysia, Singapore, The Philippines, and Indonesia, The convention and Recommendation of



the International Labour Organization as well as labour contracts in these contries are more
effective in controlling contract labour activities than the existing laws in Thailand.

Therefore, Thailand should amend its labour laws in order to include provisions that
can effectively control the contract labour activities and subcontractors as well as international
work contracts like the laws of those four countries. The provision should divide the work
into two subcontract phases. The law should also stipulate that all subcontractors must be
registered and must have adequate fund for the investment in the business. Wage structures
should be specified according to type of work being subcontracted. The provision should also
require the subcontractors to provide proper safety measures for workers in line with
international standards. The contractor or the firm must bare responsibilities of the activities
of its subcontractors and see to it that workers of the subcontractors receive the same
privileges and benefits as those hired by the contractor or the firm. Violators of the law must
face severc penalty so that they will not violate the law again. A government agency must be

set up to oversee the effective implementation of the law.
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Proposed Convention concerning contract labour

The General Conference of the International Labour Orgainzation,

Having been convened at Geneva by the Govemning Body of the Intemnational
Labour Office, and having met in its 86th Session on June 1998, and

Having regard to the growing recourse to contract labour, and recognizing that
it is appropriate to adopt new standards on the subject with a view to ensuring that
contract workers enjoy adequate protection,

Having decided upon the adoption of certain proposals with regard to contract
labour, which is the fifth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international
Convention;

adopts this day of Junc of the year one thousand ninc hundred and nincty-
eight the following Convention, which may be cited as the Contract Labour Convention,

1998:

Article 1

For the purposes of this Convention :

(a) the term “contract labour” means work performed for a natural of legal person
(referred to as a “user enterprise”} by a person (referred to as a "conmtract worker")
where the work is pcrformbd by the worker personally under actual conditions of
dependency on or subordination to the user enterprisc and these conditions are  similar
to those that characterize an employment relationship under national law  and
practice and where either :

(i) the work is performed pursuant to a direct contractual arrangement between the worker
and the user enterprise; or
(ii) the worker is provided for the user enterprise by a subcontractor or an intermediary;

(b)the item “subcontractor" means a natural or legal person who performs work for a

user enterprisc under a contractual arrangement with it, other than a contract of

employment;
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(c) the term ‘intermediary" means a natural or legal person who makes contract
workers available to a user enterprise without becoming formally the employed of these

workers.

Article 2

(1) The Convention shall apply to all branches of economic activity and to all
contract workers, It shall not apply to workers who, in accordance with national law and
practice, have a recognized contract of employment with the user enterprise. It shall not
apply to employees of private employment agencies who are made available to a user
enterprise to perform contract labour.

(2) The competent authority, after consulting the most representative
organizations of employers and workers, may exclude from the application of the
Convention or of certain provisions there of:

(a) other particular categories of contract workers who otherwise eajoy
adequate protection; or

(b) particular branches of economic activity when the application of
the Convention in respect of them would raise special problems of a substantial nature.

(3) A Member which ratifies the Convention shall specifly. in its {irst report
under article 22 of the Constitution of the International Labour Organization, any exclusion of

which 1t avails itsell under paragraph 2 and give the reasons therefor.

Article 3
The Member shall ensure that adequate measures, in accordance with
national law and practice, are tzken to prevemt accidents and injury to the health of

contract workers arising out of, linked with or occurring in the course of contract labour.

Article 4
Measures shall be taken, in accordance with national law and practice :
(a) to provide adequate protection in relation to the payment of :

(i) amounts due to contract workers for the work performed; and
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(i) any social insurance contributions payable on behalf of such workers in
relation to this work;
(b) to ensure that the responsibilities for fulfilling the financial obligations
envisaged in subparagraph (a) above are clearly determined; and
(c) to ensure that contract workers receive compensation in case of injury

of disecase resulting from the performance of coniract labour.

Article 5
The Member shall promote equality of treatment between confract workers
and workers with a recognized employment relationship, taking into account the
conditions applicablc to other workers performing work which is essentially similar,

under similar conditions.

Article 6
(1) Measures shall be taken to cnsure that contract workers reccive the
same protection as workers with a recognized employment relationship with regard to :
(a) the right to organize and the right to bargain collectively;
(b) frcedom from discrimination in employment and occupation on
the basis of race, colour, sex, religion, political opinion, national extraction or social origin;
(c) minimum age.
(2) Measures shall be taken, as approprate, !0 ensure that contract workers
cnjoy adcquatc protection as regards :
(a) working time and other working conditions ;
(b) materniy protection;
{(c) occupational safety and health;
(d) remuncration;

(e) statulory social security.
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Article 7
The Member shall take measures to ensure that rights of obligations under

labour or social laws or regulations are not denied or avoided when contract labour is used.

Article 8

(1) The Convention shall be applicd by mcans of [aws or rcgulations or by any
other means consistent with national practice, such as court decisions, arbitration awards or
collective agreements.

(2) Effective mcasures appropriatc to the means chosen pursuant t paragraph
1 shall be taken to ensure the proper application and enforcement of regulations of
provisions concerning contract labour through adequate inspection or otherwise,

(3) Adequate remedics, including penalties where appropriate, shall be
provided for and effectively applied in case of violations of the regulations or provisions

referred 10 in paragraph 2

Article 8
The provisions of Convention shall not affcct more favourable provisions

under other international labour Conventions applicable to the workers concerned.

Proposed Recommendation concerning contract labour

The General Conference of the International Organization,

Having been convened at Geneva by the Governing Body of the International
Labour Office, and having met in its 86th Session on June 1998, and

Having decided upon the adoption of certain proposals with rcgard to contract
labour, which is the fifth item on the agenda of the session, and

Having determined that these proposals shall take the form of an
Reccommendation supplementing the Contract Labour Convention, 1998, adopts this day
of June of the year one thousand nine hundred and ninety-eight the following

Recommendation, which may be cited as the Contract Labour Conventian, 1998
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1. The provisions of this Recommendation should be applied in conjunction
with those of the Contract Labour Convention, 1998 (hereafier referred to as "the
Canvention")

2. In determining, for the purposes of the definition of the term "contrac
labour” whether the corditions of dependency or subordination referred to in Asticle 1
(a) of the Convention are met, a Member could consider one or more criteria, including but
not limited to, the following:

(a) the extent to which the user enterprise determines when and how work
should be performed, including working time and other conditions of work of the contract
worker;

(b) whether the user enterprise pays amounts due to the contract worker
periodically and according to per-established criteria;

(c) the extent of supervisory authority and contro} of the wser enterprise over
the contract worker in respect to the work performed, including disciplinary authority;

(d) the extent to which the user enterprise makes investments and
provides tools, materials and machinery, among other things, to perform the work concemned;

(¢) whether the contract worker can meke profits or run the risk of losses in
performing the work;

(1) whether the work is performed on a regular and continuous basis;

{g) whether the contract worker works for a single uscr catcrprisc;

(h) the extent to which the wark performed is integrated into the normal
activities of the user enterprise;

(i) whether the user enterprise provides substantial job-specific training to the
contract worker.

3. Appropriate measures should be taken (o ensure that contract worers are
informed, in an appropriate and easily understandable manner, about their conditions of work
and amounts due to them, including how these amounts will be determined.

4. Measures should be taken, as appropriate, to ensure that coniract workers

are afforded equal treatment with employees of the user enterprise or, as the case may be,
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with emplovees of the subcontractor of of the intermediary, for performing work which is
essentially similar, under similar conditions and requiring similar qualifications.

5. In specified circumstances (for example, where contract labour is used mainly
or solely for the purpose of denying rights or avoiding obligations under labour or social
security laws and regulations), coutract workers should be assimilated to employees of the
user enferprise or, as the case may be, (o employees of the subcoatractor of the
intermediary.

6. In accordance with national law and practice, contract workers should not be
made available to a user enterprise to replace workers of that enterprise who are on strike.

7. Measures should be takem to cnsurc that contract workers may refuse
to perform work which they have rcasonable justification to believe poses a serious
danger to their safety and health.

8 (1) National Jlaw and practice might allocate the respective
responsibilities of the subcontractor (or the intermediary, as the case may be) and the user
enterprise for fulfilling obligations towards contract workers, taking into account the
extent of the workers' dependency on the subordination to them.

(2) When the party responsible for fulfilling the obligations relerred
to in subparagraph (!) docs not mcct them, thc other party, where appropriate, should be
made responsible for doing so.

9. To the cxient provided for by national law, financial obligations towards a
contract worker might be jointly and severally shared by the subcontractor and the user
enterprise or by the intermediary and the user enterprise, or by alf of them, as the case may
be.

10. In the event of insolvency of the user enterprise, the subcontractor or the
intemediary, the outstanding claims of a contract worker should be given the same priorities
as those established by national law and practice with regard te a werker's claims against
his or her employer.

11 (1) Recouse to contract labour might, in accordance with national laws and
regulations, be made subject to an obligation incombent on the subcontractor of the

intermediary to register with or to obtain a licence from the competent authority.
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(2) Registration or licensing might depend upon the subcontractor of
the intermediary demonstrating its viability and capacity to meet its obligations towards
contract workers, or posting a bond sufficient to cover its obligations to such workers.

12 (1) Measures appropriate to national conditions should be taken, where
necessary, to encourage collective bargaining as a means of determing aud improving the
terms and conditions of work of contract workers. |

(2) Any obstactles to the exercise of the right of contract workers to
join organizations of their choice and to participate in the activitics of such arganizations
should be identified and eliminated.

13. Members should, where possible, compile, keep up to datc and make
publicly available statistics and other information on contract labour.

14. A Member should take measures, as appropriate, to provide protection

to contract workers from other countries who perform work in its territory.
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