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ABSTRACT

The objective of this thesis is to study protection of the child and the woman in the
proceeding of examining persons by scientific method prescribed by Section 131/1 of the
Criminal Procedure Code. The concept of and the rule on collection of evidences to be examined
by scientific method from a person’s body which are provided by Thai law will be studied and
compared to those provided by foreign law in order to find an appropriate guideline for protecting
the child and the woman. Also, the exercise of power of the State will be studied in order to find a
measure preventing the aforementioned examination from unduly affecting a person’s right.

It is found from the study that age and sex of the person to be examined are not taken
into consideration when Section 131/1 of the Criminal Procedure Code is prescribed. This leads
the child and the woman to inadequate protection. In addition, at the stage of an inquiry, the
responsible inquiry official is empowered to order the examination of persons to be conducted.
Such exercise of power is not checked by the external agency therefore the exercise of power of
the State excessively affects the right of a person who is examined. This differs from the
provision of foreign laws which is prescribed with due regard to age and sex of the person to be
examined. It provides that if the examined person is a child, before collecting the sample of such
person’s body to examine by scientific method, the consent of his or her parents or his or her
guardian is also required. The examined person who is a woman is also protected: if, in
examining her body, the woman must be undressed and is embarrassed, it is provided that the
examination must be conducted by the woman. Moreover, there is a guideline protecting the

examined person who is either a child or woman. The guideline provides that the parents or



guardian of the examined child or woman or other person to whom such person confides is
allowed to be present during his or her examination. In Germany, it is prescribed that the
examination of persons must be permitted by the court. This is an external check that prevents
undue impact on a person’s right resulting from the exercise of power of the State.

With all above mentioned, the author finds that the Criminal Procedure Code should
be revised and amended. At the stage of an inquiry, the court should be the one being entitled to
order the examination of persons to be conducted so that the exercise of power of the State does
not unduly affects the right of the examined person. In addition, the rule that protects the child
and the woman should be established. It should provide that, other than the consent of the child,
the examination must be done with the consent of the parents or the guardian of the child. And, in
the case that the examined person is a woman, it should provide that the examination must be
done by the female official so that the examined woman will not feel embarrassed. Other than
that, it should provide that the examined child and woman have the right to allow his or her
parents, his or her guardian or other persons to whom he or she confides to be present while he or
she is examined. With all earlier mentioned, the child and woman will be sufficiently protected,

like what foreign law does.
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" Section 81a. [Physical Examination; Blood Test]

(1) A physical examination of the accused may be ordered for the establishment of facts which are
of importance for the proceedings. For this purpose, the taking of blood samples and other bodily intrusions
which are effected by a physician in accordance with the rules of medical science for the purpose of
examination shall be admissible without the accused's consent, provided no detriment to his health is to be

expected.
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(2) The authority to give such order shall be vested in the judge and, if delay were to endanger the
success of the examination, also in the public prosecution office including officials assisting it (Section 152 of
the Courts Constitution Act).
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* Section 81c. [Examination of Other Persons]

(1) Persons other than the accused may, if they might be considered witnesses, be examined
without giving their consent only insofar as establishing the truth involves ascertaining whether their body
shows a particular trace or consequence of a criminal offense.

(2) Examinations to ascertain descent and the taking of blood samples from persons other than the
accused shall be admissible without such persons' consent provided no detriment to their health is to be
expected and if the measure is indispensable for establishing the truth. The examination and the taking of blood
samples may only ever be carried out by a physician.

(3) Examinations or the taking of blood samples may be refused for the same reasons as testimony
may be refused. Where minors lack intellectual maturity or where minors or persons placed in care due to

mental illness or mental or emotional deficiency have no sufficient understanding of the importance of their
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right of refusal, their statutory representative shall give the decision; Section 52 subsection (2), second sentence,
and subsection (3) shall apply mutatis mutandis. If the statutory representative is precluded from giving a
decision (Section 52 subsection (2), second sentence) or is prevented from giving a decision in time for other
reasons, and the immediate investigation or taking of blood samples for securing evidence seems necessary,
these measures shall be admissible only upon special order by the judge. The decision ordering the measures
shall not be contestable. The evidence furnished pursuant to the third sentence may be used in further
proceedings only with the consent of the statutory representative authorized to do so.

° 90 maasvaulszneuves wmenunansgnumsguasesansuazasnmveayana lu
AR W5z uIangre T ITaNA WY MIAT1 131/1 (MeiwutUSyauitiada) (u. 51-52),
Tag mﬂqﬁ(ﬁﬁqgﬁ, 2555, ATUNNA: UNAINGIAUTTTUANANS.

7 Section 8. (3) Examinations or the taking of blood samples may be refused for the same reasons
as testimony may be refused. Where minors lack intellectual maturity or where minors or persons placed in care
due to mental illness or mental or emotional deficiency have no sufficient understanding of the importance of
their right of refusal, their statutory representative shall give the decision; Section 52 subsection (2), second
sentence, and subsection (3) shall apply mutatis mutandis. If the statutory representative is precluded from
giving a decision (Section 52 subsection (2), second sentence) or is prevented from giving a decision in time for
other reasons, and the immediate investigation or taking of blood samples for securing evidence seems

necessary, these measures shall be admissible only upon special order by the judge. The decision ordering the
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measures shall not be contestable. The evidence furnished pursuant to the third sentence may be used in further
proceedings only with the consent of the statutory representative authorized to do so.
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'* Section 62Intimate samples.
(1) An intimate sample may be taken from a person in police detention only—
(a) if a police officer of at least the rank of authorises it to be taken; and

(b) if the appropriate consent is given.
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" Police and Criminal Evidence Act 1984.Section 62(5) , (6).

" Police and Criminal Evidence Act 1984.Section 62(9), (9A).
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" Section 63 Other samples.
(2A) A non-intimate sample may be taken from a person without the appropriate consent if two
conditions are satisfied.

' Police and Criminal Evidence Act 1984.Section 63 3).
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"7 Section 65 Part V—supplementary.

In this Part of this Act—

“appropriate consent” means—

(a) in relation to a person who has attained the age of 17 years, the consent of that person;

(b) in relation to a person who has not attained that age but has attained the age of 14 years, the
consent of that person and his parent or guardian; and

(c) in relation to a person who has not attained the age of 14 years, the consent of his parent or
guardian;

the sample has become unavailable or insufficient for the purpose of enabling information, or

information of a particular description, to be obtained by means of analysis of the sample.
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* msaudayana: AnpudSeuieusyuinszms (5189UHaMIIY) (W, 54). 1AL,
" Section 63B Testing for presence of Class A drugs.
(10) In this section—
“appropriate adult”, in relation to a person who has not attained the age of 17, means—
(a) his parent or guardian or, if he is in the care of a local authority or voluntary organisation, a
person representing that authority or organisation; or
(b) asocial worker of a local authority... ; or
(c) if no person falling within paragraph (a) or (b) is available, any responsible person aged 18 or

over who is not a police officer or a person employed by the police;
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* Section 55 Powers of police to take non-intimate body samples.

(7) A constable may not carry out an intimate search of a person of the opposite sex.
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* Section 9 Consent to taking of bodily sample.
(1) No consent to the taking of a bodily sample in response to a suspect request shall be valid
unless—
(a) it is in writing and signed by the person giving the consent; or
(b) it is given orally and recorded on a video record.
(2) Where any such consent is in writing, the consent shall be signified on the notice required by
section 6(2)(a) to be handed to the suspect at the time of the making of the suspect request, or on a copy of that
notice.

(3) Where any such consent is recorded on a video record, the video record must clearly show,—
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(a) inthe case of a consent given by a suspect,—

(i) the making of the suspect request to the suspect; and

(ii) the handing to the suspect of the notice required by section 6(2)(a) of this Act; and

(iii) the giving of consent to the taking of the sample:

(b) in the case of a consent given by a parent of a suspect,—

(i) the giving to that person of the copy of the notice required by section 6(2)(a), as
required by section 8(2)(a), or an acknowledgement by that person that a copy of that notice has been so given to
him or her; and

(ii) the giving of consent to the taking of a sample from the suspect.
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* Section.24 Form and content of compulsion order.

(4) Every suspect compulsion order and every juvenile compulsion order shall contain the
following particulars:

(a) subject to any conditions specified in the order, the date on which, and the place where, the
suspect is to attend to give a bodily sample:

(b) a summary of the provisions of sections 48, 49, and 49A relating to the procedure for the
taking of the sample and a statement that in certain circumstances a Judge may specify the method by which a
bodily sample is to be taken:

(c) a statement that the suspect may request that the sample be taken in the presence of a
lawyer, or another person, of the suspect’s own choice:

(ca) in the case of a juvenile compulsion order as well as the other particulars referred to in this
subsection, a statement that a bodily sample may be taken in the presence of a parent or other person having the
care of the suspect:

(d) a summary of the provisions of sections 55, 56, 56A, and 59 relating to the procedures for the
analysis of that sample and the disclosure of the results of the analysis:

(e) conditions included by the Judge under subsection (2):

(f) a statement that if the suspect refuses to allow a bodily sample to be taken, a sample may be taken
by force under section 54(2) and, if applicable, section 54(3):

(g) a statement that the sample, and any information derived from any analysis of the sample, will be
held by or on behalf of the Police:

(h) a statement that if the suspect is convicted of the offence in respect of which the order is made, or a
related offence that is an imprisonable offence or offence against any of the provisions listed in Part 3 of the
Schedule, information derived from any analysis of the sample will be held on a DNA profile databank:

(i) a reference to the provisions of section 60 relating to the destruction of the sample and of any
information derived from any analysis of the sample:

(j) such other particulars as may be prescribed.
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* Section 50 Person giving sample under Part 2, 2A, or 3 entitled to have certain other persons
present.

(1) A person from whom a bodily sample is taken under Part 2, 2A, or 3 is entitled to have the
following persons present during the taking of the sample:

(a) a lawyer, or another person, of the person’s choice; and
(b) in the case of a person under the age of 17 years, a parent or other person who has the care
of that person.
*" Section 50(2) The constable who is responsible for arranging the taking of a bodily sample from a
person pursuant to this Act shall,—

(a) areasonable time before that sample is to be taken, ascertain whether or not that person wishes
to exercise the right conferred on that person by subsection (1) and, if so, the name of the person or persons
chosen by that person pursuant to that subsection; and

(b) take all reasonable steps to ensure that each person so chosen is notified—

(i) that the person from whom the sample is to be taken wishes him or her to be present during
the taking of the sample; and

(ii) of the date on which, and the time and place at which, the sample is to be taken.
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