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ABSTRACT

At present, the wrongdoing of the child and young person is more violent and the
crime committed by those persons is more serious. It is so despite the fact that, in Thai youth
criminal justice system, in handling an offender, measures which meet the international standard
are applied to help the child and the young person rectifying their bad behavior and achieving the
maximum benefit. Starting from the time that the offender is arrested, the guideline for a
treatment of the child and young person after arrest and the measure of taking care of the child
and young person during the prosecution will be used. In addition to those, in the proceedings, the
measure that removes the child and young person from the justice system, i.e. Special Measures
Other Than Criminal Prosecution, either that employed prior to a lawsuit as provided in Section
86 or that employed during the judicial proceedings as provided in Section 90, and the measure of
rectification and rehabilitation before judgement prescribed in Section 132, will be applied. This
complies with the international standard that almost every country in the world regards as the
guideline for a treatment and uses to protect the well-being and future of the child, the one who
deserves to obtain training, education, instruction, aid and mind synthesis which give him more
opportunity to become a good member of a society than a punishment. Considering the statistical
data relating to the number of juvenile case prosecuted by Thai Observation Center between B.E.
2551 (2008) and B.E. 2555 (2012), the big picture shows that the number of juvenile case is
likely to decrease. But the number of juvenile offender does not decrease much. It is likely to
increase in the last two years. A reason of that might be because the child and young person want

to commit an offense by himself or they are instigated by those planning to benefit from a



loophole in the measure protecting the child and young person during the proceeding of the case
which is prior to a lawsuit and the measure of taking care of the child and young person during
the prosecution and the proceeding of trying and adjudicating. In the proceedings of the Juvenile
and Family Court, if the child or young person alleged to have committed the crime is found
guilty and liable to a punishment, despite of its power to have the offender punished, the court
usually chooses to impose the measure designated for a child or young person instead of passing
conviction. However, if the Juvenile and Family Court finds that, at the time of crime’s
commission or the time during trial, the child or young person has the physical condition,
mentality, intelligence, and habit that are like those possessed by the adult, the court has power to
transfer the case to be tried in a court having power to try an Adult case according to Section 97
paragraph 2 of The Act of Juvenile and Family Courts and Procedures for Juvenile and Family
Cases B.E. 2553 (2010). The author finds that the so provision does not designate a clear standard
and extent of certain conditions such as the age of the child and young person at the time they
appear before the Juvenile and Family court and the seriousness of the crime. Also, it does not
limit the right to Special Measures Other Than Criminal Prosecution, either that employed during
the proceedings of officials or of court, i.e. Special Measures Other Than Criminal Prosecution
employed prior to a lawsuit as provided in Section 86 and that employed during the judicial
proceedings as provided in Section 90, and the measure of rectification and rehabilitation before
judgement prescribed in Section 132. Therefore, in deciding whether to transfer the case, the
court does not have any information to consider in collaboration with its discretion. Moreover, as
mentioned above, the special measure tends to be a reason encouraging some children and young
persons to commit a crime and, perhaps, causing those planning to benefit from the loophole in
law to employ, hire, ask for a favor the child or young person to commit the crime. With all
earlier mentioned, in this thesis, the standard along with the effect of transferring the criminal
case which is within the jurisdiction of the Juvenile and Family Court to be tried in the court
having power to try Adult Case will be studied and analyzed. What learned from the study will be
used as an suggestion for a revise and amendment of the provision of Section 97 Paragraph 2 so
that it becomes a legal measure whose standard and extent of use are clear and which the court
can use in collaboration with its discretion in deciding whether to transfer the case. The measure

will bring about the criminal justice system in which Theory of Crime Control and Theory of Due



Process are balanced. The juvenile offender will not be overprotected, but they still have a chance

not to be tried in the court having power to try Adult Case and not to be labelled as criminal for

goods.
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* Youth Courts Law. Retrieved September 1, 2013, from http://www.gesetze-im-
internet.de/englisch_jgg/youth courts_law.pdf.

*" Youth Courts Law, section 2 (1) “The application of criminal law relating to young people is above
all to counter renewed criminal offences on the part of a youth or young adult: In order to achieve this goal, the
legal consequences, and with respect for the parental right of upbringing also the procedure, shall be orientated
primarily in line with the educational concept.

(2) The provisions of general law shall apply only insofar as not otherwise provided for in this
Law.”
” Youth Courts Law, section 4 “The provisions of general criminal law shall be applied to classify an

unlawful act by a youth as a serious criminal offence or a less serious criminal offence and in assessing when

the act shall be barred by statute.”
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* Youth Courts Law, section 1 (2) “Youth” shall mean anyone who, at the time of the act, has
reached the age of fourteen but not yet eighteen years; “young adult” shall mean anyone who, at the time of the
act, has reached the age of eighteen but not yet twenty-one years.”

** Youth Courts Law, section 3 “A youth shall bear criminal liability if, at the time of the act, he has
reached a level of moral and intellectual maturity sufficient to enable him to understand the wrongfulness of the
act and to conduct himself in accordance with such understanding. For the purposes of bettering a youth who
bears no criminal liability due to a lack of maturity the judge may order the same measures as the judge
responsible for family and guardianship matters.”

** German Criminal Code, section 10 “Special provisions for juveniles and young adults This law
shall apply to offences committed by juveniles and young adults unless the Youth Courts Law provides

otherwise.”
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** German Criminal Code, section 19 “Persons who have not attained the age of fourteen at the time
of the commission of the offence shall be deemed to act without guilt.”

7 German Code of Criminal Procedure, section 152 (1) “The public prosecution office shall have the
authority to prefer public charges.”
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A o dd’ 1] o a a a J a o a
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(U. 46 - 48), Tao us151 udue3, 2542, NFUNNA: WHIINGIDOTINAUNA.
* From Criminal Justice in Germany (p. 23), by Jehle, Jorg-Martin, 2009, Germany: Federal

Ministry of Justice.



65

'
=

¥ . A4 yya ¥ v
ﬂ151°]53J1@5ﬂ15ﬂ’J‘]Jﬂ3J (Supervisory Measure) ‘Viii’)Ilﬂlillllﬂ”liiﬂﬁﬂ@]iﬂ”liﬂ’J“]Jﬂll!Lﬂ’J

2o nYo ' 3y v 9 a Y q A A "y Yq Y
HDINIINU ﬂﬂllﬂﬂTWuﬂ"JT W1ﬂlﬂﬂulﬂWEnfniJﬁg\‘]‘]JGU@WWTVILLa'J Glﬁﬂﬂlﬁﬂ@u')T 1@1%“1@]5ﬂ15
Y A v Y a 9 I ~ Aaa o o <3
ﬂ:]llﬂallllaﬁl LHBIVINNITNITYTUTIEIUUDNNINAITA ULDN Lﬂuﬂ‘ﬂﬁﬂu‘ﬂﬂ‘ﬂq@ﬁWﬁiUlﬂﬂ
<3 1o & o
@nda luduiludessuInydn'®
dgl A 1 I ~ = &
Tasu1931 45 1 9921 UN1ATAITIT8UUUAR (Diversion) UsIANMHIVD
a o [ I o
ﬂig'ﬂ')uﬂ'liq@]‘ﬁiﬁum’l\?@'liy'la'lﬁﬁﬂlﬂﬂ!lﬁglﬂ’n"]fuwﬂillu
2
o 1 o A <3 o 1
Glu‘]fuﬁ’la UINT147 LL‘VN‘W?35'lalf‘]JﬂJiyﬁﬁ'lﬁﬂalﬂﬂllﬂglﬂ'n‘]fu f.7. 1953 N1 UAIN
A Yy =~ A o o Y] a an Y 1 a = 1
Lll'ﬂ]lﬂllﬂ'lﬁﬂ@\‘iﬂﬂ ﬁ’lail'f]’lu'ﬁ]ﬁ\ﬁﬁg\iﬂﬂ'liwfl]'lim'lﬂﬂblﬂ WﬂiﬂigWJNW%TJmMQﬁmWU’n
A A d qg/, I A AAow 3 Y (= o
ﬂ')']llWﬂﬂ!@ﬂgﬂﬁﬂﬁuulﬂuﬂ’ﬂuﬂ@muaﬂﬂmglaﬂu@El Llagulllllﬂi$Iﬂ%uﬁ']‘ﬁ'ﬁmgcluﬂ'li

o [

3 101 A A A 9 Y (= I 9 = a
a\ﬂﬂ‘]ﬂlﬂﬂ mamaumﬂ%mmmiﬂ’mﬂmgmﬂ"lnummmgﬂummmwwmmmmma

A A a Y < ' 1A o & 9 Ao a YA o @ Y= 9
m@mema‘wmammmmmﬂuummmgﬂuﬁmum‘wwmm uaz”l@umﬁﬂwmmﬂ%

A o Y Y _102
mmmiﬂmﬂumwmwuﬂ%ﬂauum

" Youth Courts Law, section 45 (1) “The public prosecutor may dispense with prosecution without
the judge’s consent if the conditions set out in section 153 of the Code of Criminal Procedure are met.

(2) The public prosecutor shall dispense with prosecution if a supervisory measure has already
been enforced or initiated and if he considers neither the participation of the judge pursuant to subsection 3 nor
the bringing of charges to be necessary. An attempt by the youth to achieve a settlement with the aggrieved
person shall be considered equivalent to a supervisory measure.

(3) The public prosecutor shall propose issuance of a reprimand, of instructions pursuant to
section 10, subsection 1, third sentence, numbers 4, 7 and 9 or conditions by the youth court judge if the
accused admits his guilt and if the public prosecutor considers that the ordering of such a judicial measure is
necessary but the bringing of charges not apposite. If the youth court judge agrees to the proposal, the public
prosecutor shall dispense with the prosecution; where instructions or conditions are imposed he shall however
dispense with the prosecution only once the youth has complied with them. Section 11, subsection 3 and section
15, subsection 3, second sentence, shall not be applied. Section 47, subsection 3, shall apply mutatis mutandis.”

"' German Code of Criminal Procedure, section 153 (1) “If a misdemeanour is the subject of the
proceedings, the public prosecution office may dispense with prosecution with the approval of the court
competent to open the main proceedings if the perpetrator’s guilt is considered to be of a minor nature and there
is no public interest in the prosecution ......

' Youth Courts Law, section 47 (1) “If the bill of indictment has been submitted, the judge may
discontinue the proceedings if

1. the conditions set out in section 153 of the Code of Criminal Procedure have been met,
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2. a supervisory measure within the meaning of section 45, subsection 2, which renders a
decision by judgment dispensable, has already been conducted or initiated,

3. the judge considers a decision by judgment dispensable and orders a measure listed in section
45, subsection 3, first sentence, against a youth who has confessed his guilt, or

4. the defendant lacks criminal liability on the grounds of insufficient maturity. In the cases
designated in the first sentence, numbers 2 and 3, the judge may temporarily discontinue the proceedings with
the consent of the public prosecutor and fix a period of no more than six months in which the youth must
comply with the conditions, instructions or supervisory measures. The decision shall be handed down as an
order of the court. That order shall not be subject to appeal. If the youth complies with the conditions,
instructions or supervisory measures, the judge shall discontinue the proceedings. Section 11, subsection 3, and
section 15, subsection 3, second sentence, shall not apply.

(2) Discontinuation of proceedings shall require the consent of the public prosecutor unless the
latter has already given consent for their preliminary discontinuation. The order discontinuing proceedings may
also be issued in the main proceedings. It shall set out the grounds for the decision and shall not be subject to
appeal. The defendant shall not be informed of the grounds if it is to be feared that knowledge of them could
involve disadvantages for his education and development.

(3) Fresh charges may be brought for the same act only on the basis of new facts or evidence.”
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" Youth Courts Law, section 105 (1) “Where a young adult engages in misconduct punishable under
the provisions of general law, the judge shall apply the provisions applicable to a youth set out in sections 4 to
8, section 9, number 1, sections 10 and 11, and 13 to 32, mutatis mutandis if:

1. the overall assessment of the perpetrator’s personality, taking account of his living
environment, demonstrates that at the time of the act he was still equivalent to a youth in terms of his moral and
intellectual development, or

2. the type, circumstances and motives of the act indicate that it constituted youth misconduct.”

(2) the Youth Court Act, section105 (2) Section 31, “subsection 2, first sentence, and section
31, subsection 3, shall also be applied even if the young adult has already been convicted with legal effect
according to the provisions of general criminal law for part of the criminal offences.”

(3) “The maximum period of youth penalty applicable to young adults shall be ten years.”
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WIATNITAIVAN (Supervisory Measure) QLN

" Youth Courts Law, section 5 (1) “Supervisory measures may be ordered in response to a criminal
offence committed by a youth.

(2) Where supervisory measures do not suffice, disciplinary measures or youth penalty may be
imposed to punish an offence committed by a youth.

(3) Disciplinary measures or youth penalty shall be dispensed with if placement in a psychiatric
hospital or institution for withdrawal treatment renders punishment by the judge dispensable.”

"% Youth Court Law, section 10 (1) “Instructions shall be directions and prohibitions by which the
youth can conduct his life and which are intended to promote and guarantee his education. Instructions must not
place unreasonable demands on the way the youth conducts his life. In particular, the judge may instruct the
youth to:

1. comply with instructions relating to his place of residence,
2. live with a family or in residential accommodation,
3. accept a training place or employment,

4. perform certain work tasks,
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5. submit himself to the care and supervision of a specific person (care assistant),

6. attend a social skills training course,

7. attempt to achieve a settlement with the aggrieved person (settlement between offender and
victim),

8. avoid contact with certain persons or frequenting places providing public hospitality or
entertainment, or

9. attend a road-traffic training course.

(2) With the consent of the parent or guardian and the legal representative, the judge may also
require the youth to undergo specialist rehabilitative treatment or addiction withdrawal treatment. If the youth is
more than sixteen years of age, such condition should be imposed only with his consent.”

" Youth Courts Law, section 13 (1) “The judge shall apply disciplinary measures to punish the
criminal offence if youth penalty is not indicated, but if the youth must be made acutely aware that he must
assume responsibility for the wrong he has done.”
(2) “Disciplinary measures” shall mean:
1. reprimands,
2. imposition of conditions,
3. youth detention.

(3) Disciplinary measures shall not carry the same legal consequences as a criminal sentence.”
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"* Youth Courts Law, section 17 (1) “Youth penalty” shall mean deprivation of liberty in a facility

provided for its execution.

(2) The judge shall impose youth penalty if, as a result of the harmful inclinations demonstrated
by the youth during the act, supervisory measures or disciplinary measures are not sufficient for the purposes of
supervision or if such a penalty is necessary given the seriousness of the youth’s guilt. (¢ section 18 (1) The
minimum duration of youth penalty shall be six months; its maximum duration shall be five years. If the act
constitutes a serious criminal offence for which general criminal law prescribes a maximum sentence of more
than ten years’ deprivation of liberty, the maximum duration of youth penalty shall be ten years. The statutory
range of penalties under general criminal law shall not apply.

(2) Youth penalty shall be calculated such as to make it possible to achieve the desired

supervisory aim.”
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! Ibid.
* Ibid.
"** French Criminal Procedure Code, Article 306 “The hearing is public unless publicity would be
dangerous for order or morality. In such a case, the court so declares by a ruling made in open court.
The president may nevertheless prohibit access to the courtroom for minors, or for certain minors.
In the case of a prosecution for the offences of rape or torture and acts of barbarity accompanied
by sexual aggression, a hearing in camera is granted as of right where the civil party victim or one of the civil
party victims so requires; in the other cases a hearing in camera may only be ordered where the civil party
victim or one of the civil party victims does not oppose it.
Where a hearing in camera has been ordered, this applies to the reading of any judgments that may
be made in respect of any procedural objections considered under article 316.
The judgment on the merits must always be read in open court.
If the accused, who was a minor when the charges were brought against him, reaches his majority
by the first day of proceedings, the provisions of the present article are applicable before the juvenile assize
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" Youth Criminal Justice Act, Section 3(1) “The following principles apply in this Act:

(a) the youth criminal justice system is intended to protect the public by
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(i) holding young persons accountable through measures that are proportionate to the
seriousness of the offence and the degree of responsibility of the young person,

(ii)promoting the rehabilitation and reintegration of young persons who have committed
offences, and

(iii) supporting the prevention of crime by referring young persons to programs or agencies in
the community to address the circumstances underlying their offending behaviour;

(b) the criminal justice system for young persons must be separate from that of adults, must be
based on the principle of diminished moral blameworthiness or culpability and must emphasize the following:

(i) rehabilitation and reintegration,

(ii) fair and proportionate accountability that is consistent with the greater dependency of
young persons and their reduced level of maturity,

(iii) enhanced procedural protection to ensure that young persons are treated fairly and that
their rights, including their right to privacy, are protected,

(iv) timely intervention that reinforces the link between the offending behaviour and its
consequences, and

(v) the promptness and speed with which persons responsible for enforcing this Act must act,
given young persons’ perception of time;

(c¢) within the limits of fair and proportionate accountability, the measures taken against young
persons who commit offences should

(i) reinforce respect for societal values,

(ii) encourage the repair of harm done to victims and the community,

(iii) be meaningful for the individual young person given his or her needs and level of
development and, where appropriate, involve the parents, the extended family, the community and social or
other agencies in the young person’s rehabilitation and reintegration, and

(iv) respect gender, ethnic, cultural and linguistic differences and respond to the needs of
aboriginal young persons and of young persons with special requirements; and

(d) special considerations apply in respect of proceedings against young persons and, in particular,

(i) young persons have rights and freedoms in their own right, such as a right to be heard in the
course of and to participate in the processes, other than the decision to prosecute, that lead to decisions that
affect them, and young persons have special guarantees of their rights and freedoms,

(ii) victims should be treated with courtesy, compassion and respect for their dignity and
privacy and should suffer the minimum degree of inconvenience as a result of their involvement with the youth

criminal justice system,
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(iii) victims should be provided with information about the proceedings and given an
opportunity to participate and be heard, and
(iv) parents should be informed of measures or proceedings involving their children and
encouraged to support them in addressing their offending behaviour.
(2) This Act shall be liberally construed so as to ensure that young persons are dealt with in
accordance with the principles set out in subsection (1)”.

" Canada Criminal Code, section 13 “No person shall be convicted of an offence in respect of an act
or omission on his part while that person was under the age of twelve years”. Q¢ Youth Criminal Justice
Actsection 2 (1) “child” means a person who is or, in the absence of evidence to the contrary, appears to be less
than twelve years old”, “young person” means a person who is or, in the absence of evidence to the contrary,
appears to be twelve years old or older, but less than eighteen years old and, if the context requires, includes
any person who is charged under this Act with having committed an offence while he or she was a young

person or who is found guilty of an offence under this Act.”
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1817%U (Youth Sentence)

"*? Youth Criminal Justice Act, section 24 “No prosecutions may be conducted by a prosecutor other
than the Attorney General without the consent of the Attorney General.”

"** Youth Criminal Justice Act, section 2 (1).““young person” means a person who is or, in the
absence of evidence to the contrary, appears to be twelve years old or older, but less than eighteen years old
and, if the context requires, includes any person who is charged under this Act with having committed an

offence while he or she was a young person or who is found guilty of an offence under this Act.”
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"** The John Howard Society of Alberta a. (2012). Youth Criminal Justice Act — Handbook.
Retrieved July 18, 2013, from http://www.johnhoward.ab.ca/docs/modules/YCJA/YCJA0102-
JHSAHandbook2012.pdf
"% Youth Criminal Justice Act, section 2 (1) “ Serious Violent Offence ” means an offence under one
of the following provisions of the Criminal Code:
(a) section 231 or 235 (first degree murder or second degree murder);
(b) section 239 (attempt to commit murder);
(c) section 232, 234 or 236 (manslaughter);or

(d) section 273 (aggravated sexual assault).



84

) WINI1 231 139 11931 235 (first degree murder %39 second degree murder)136

A T 94 ! P A a YA
ﬂ’J”IﬂJNﬂi”IH%J”IEJE’)HI@]EJ!%G]HW!LE]%llG]i@5’8]\1vhﬂ’f]u HIDANUHATTIUNINOU

U

a T wA
U) 119131239 ANUAAFIUNNEINHIEDY
) WIATT 232, NIAT1 234 13D WIATT 236 ANWARTIUE TATaauaiie

VA < VYo =
douruilumalidiudaunaiuaio
4 v VoA

Q) 11951273 AnuAagBIudousndgniniuldsuduaswaiia

U
v v

Y o a ~ v A Y @ @
W1ﬂlﬂ13“]fu]lﬂﬂ§$ﬂ1ﬂ313JWﬂ@'liUu'] Vlﬂg]ﬂll']f]ﬂﬂﬂu]’lﬂﬂﬂlfy

g

a

1 I

1 Hue1saInTsy

101159 (Serious Viloent Offence) 1A NT2MIA1WAAITIAINNYNNEA1IHT BNITVIIN
a ¢ o Yy @ 1 ] A q Yax s o &

woamsalnadraad wunmalenisasIny vieldsIsmsd s uAnuazie1I¥u (Youth

o

9
Sentence) A5 UAnIztnwAR Yz lisawe wie luawnsoud lvnaziniaduydnszii
a Y Ao A 137
anuiAa la Az lMNNINEIAI TNYN19919)1 (Adult Sentence)
NIZUAUMSHMITALAZANINEINA1IBUANT LA 1UAADIY3 101159 (Serious

v v
Violent Offence) WUUADUAIT

"*® Canada Criminal Code, section 231.(1) Murder is first degree murder or second degree murder.
(2) Murder is first degree murder when it is planned and deliberate.
(7) All murder that is not first degree murder is second degree murder.
"7 Youth Criminal Justice Act, section 2(1) “Adult Sentence” in the case of a young person who is
found guilty of an offence, means any sentence that could be imposed on an adult who has been convicted of

the same offence.



85

Youth is charged with a crime for which an

Adult is liable to a sentence of over 2 years

I First appearance in court

I Crown notice to seek Adult Sentence

Youth notice not

Plea, election

And trial

To oppose adult

sentence

Trial Guilty

Crown does not

Crown applies

Guilty For adult Apply for adult

sentence

sentence

Hearing to Youth notice to

Decide youth or Not oppose Youth sentence

Adult Sentence

Adult Sentence Adult Sentence

Youth sentence Adult sentence Adult Sentence
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"% The John Howard Society Of Alberta a. (2012). Youth Criminal Justice Act — Handbook. p. 43.
Retrieved July 18, 2013, from http://www.johnhoward.ab.ca/docs/modules/YCJA/YCJA0102-

JHSAHandbook2012.pdf
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"** Youth Criminal Justice Act.

" Youth Criminal Justice Act, section 64 (1) “The Attorney General may, before evidence is called
as to sentence or, if no evidence is called, before submissions are made as to sentence, make an application to
the youth justice court for an order that a young person is liable to an Adult Sentence if the young person is or
has been found guilty of an offence for which an adult is liable to imprisonment for a term of more than two
years and that was committed after the young person attained the age of 14 years.

(1.1) The Attorney General must consider whether it would be appropriate to make an application
under subsection (1) if the offence is a Serious Violent Offence and was committed after the young person
attained the age of 14years. If, in those circumstances, the Attorney General decides not to make an application,
the Attorney General shall advise the youth justice court before the young person enters a plea or with leave of
the court before the commencement of the trial.

(1.2) The lieutenant governor in council of a province may by order fix an age greater than 14
years but not greater than 16 years for the purpose of subsection (1.1).

(2) If the Attorney General intends to seek an Adult Sentence for an offence by making an
application under subsection (1), the Attorney General shall, before the young person enters a plea or with leave
of the youth justice court before the commencement of the trial, give notice to the young person and the youth
justice court of the intention to seek an Adult Sentence.

(3) A notice of intention to seek an Adult Sentence given in respect of an offence is notice in
respect of any included offence of which the young person is found guilty for which an adult is liable to

imprisonment for a term of more than two years”.
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"' Youth Criminal Justice Act, section 71 “The youth justice court shall, at the commencement of the

sentencing hearing, hold a hearing in respect of an application under subsection6 4(1) (application for Adult
Sentence), unless the court has received notice that the application is not opposed. Both parties and the parents

of the young person shall be given an opportunity to be heard at the hearing.”
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"2 Youth Criminal Justice Act, section 67 (4) “The youth justice court shall put the young person to
his or her election in the following words: You have the option to elect to be tried by a judge of the Nunavut
Court of Justice alone, acting as a youth justice court without a jury and without a preliminary inquiry; or you
may elect to be tried by a judge of the Nunavut Court of Justice, acting as a youth justice court without a jury;
or you may elect to be tried by a judge of the Nunavut Court of Justice, acting as a youth justice court with a
jury. If you elect to be tried by a judge without a jury or by a judge, acting as a youth justice court, with a jury
or if you a redeemed to have elected to be tried by a judge, acting as a youth justice court, with a jury, you will
have a preliminary inquiry only if you or the prosecutor requests one. How do you elect to be tried? .”

"* Youth Criminal Justice Act, section 73 (2) “When the youth justice court makes an order under
subsection 72 (1.1) in respect of a young person, the court shall, on a finding of guilt, impose a youth sentence

on the young person.”
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"* Youth Criminal Justice Act, section 73 (1) “When the youth justice court makes an order under
subsection 72 (1) in respect of a young person, the court shall, on a finding of guilt, impose an Adult Sentence
on the young.”

"> Youth Criminal Justice Act, section 72 (1) “The youth justice court shall order that an Adult
Sentence be imposed if it is satisfied that

(a) the presumption of diminished moral blameworthiness or culpability of the young person is
rebutted; and

(b) a youth sentence imposed in accordance with the purpose and principles set out in
subparagraph 3(1)(b)(ii) and section 38would not be of sufficient length to hold the young person accountable

for his or her offending behavior.”
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" Youth Criminal Justice Act — Handbook. p. 44. Op.cit.
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"7 Youth Criminal Justice Act setion76(1) “Subject to subsections (2) and (9)and sections 79 and 80
and despite anything else in this Act or any other Act of Parliament, when a young person who is subject to an
Adult Sentence in respect of an offence is sentenced to a term of imprisonment for the offence, the youth justice
court shall order that the young person serve any portion of the imprisonment in

(a) a youth custody facility separate and apart from any adult who is detained or held in custody;
(b) a provincial correctional facility for adults; or
() if the sentence is for two years or more, a penitentiary.”

"** Youth Criminal Justice Act, section 76 (2) “No young person who is under the age of18 years is to
serve any portion of the imprisonment in a provincial correctional facility for adults or a penitentiary.”

" Youth Criminal Justice Act, section 76 (3) “Before making an order under subsection(1), the
youth justice court shall give the young person, a parent of the young person, the Attorney General, the
provincial director and representatives of the provincial and federal correctional systems an opportunity to be
heard.”

" Youth Criminal Justice Act, section 76 (6) “On application, the youth justice court shall review the
placement of a young person under this section and, if satisfied that the circumstances that resulted in the initial

order have changed materially, and after having given the young person, a parent of the young person, the
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Attorney General, the provincial director and the representatives of the provincial and federal correctional
systems an opportunity to be heard, the court may order that the young person be placed in
(a) a youth custody facility separate and apart from any adult who is detained or held in custody;
(b) a provincial correctional facility for adults; or
() if the sentence is for two years or more, a penitentiary.”
' Youth Criminal Justice Act, section 76 (5) “For the purposes of an appeal in accordance with

section 37, an order under subsection (1) is part of the sentence.”
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