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ABSTRACT

Tax payment under the Constitution of Kingdom of Thailand B.E.2550 (2007) is
prescribed in Section 73 of Chapter IV that the tax payment is a duty of Thai people; as a result,
tax payment is the direct duty of Thai people and foreigners residing in Thailand. Any person
evading or avoiding the tax payment shall be subject to the civil and criminal offences as
expressly prescribed by laws, so as to develop a variety of aspects of Thailand, based upon the
taxed paid by citizens.

The Revenue Department, as an organization having its duty to impose the value-
added tax from the incremental value of goods or services in each process of manufacturing and
selling various types of goods or services, is encountered with the a large number of problems in
practice. One of the essential problems seriously affecting the society and economy is the
economic crime so arising by avoiding value-added tax payment by various methods. For
instance, tax invoice issuance without any right to issue or false tax invoice issuance to be used
by other entreprencurs; and value-added tax credit or refund, based on the mechanisms of value-
added tax system as seriously affecting the value-added tax imposition, and economic and fiscal
systems. The natures of the aforementioned criminal offences are always fraudulent in the form of
fraudulent movement; namely, there shall be several offenders and systematic division of labor.
This fraudulent movement is the fraudulence against the State, because the monies so fraudulent
do not belong to any one of people but are the taxes and duties as paid by people to the State in
form of various taxes, such as income tax, value-added tax, and specific business value, as

equivalent to cheating and fraud against the taxpayers of the country.




P

At present, the value-added tax fraudulence has spread to every level of entrepreneurs,
inclusive of those who do not carry upon businesses in the value-added tax system. Consequently,
it is necessary for the State to take controlling actions and to apply the anti-offender measure to
the value-added tax system. The penalties for the criminal offences have already been prescribed
for a period more than 60 years and was latest amended under the Revenue Code Amendment Act
(No. 25) B.E.2525 (1982), the essence of which was to enlarge the power base of the fine in
settlement of the offence. Formerly, the sections of offences so committed were required to be
specified, but later on, no section was specified without amendment to the rate of penalty to be
higher and these punishments have been applied in a continuous manner; thus, the rates of penalty
under law are extremely low in comparison with the current economic situation for the
imprisonment sentence against the tax avoidance offence with penalty because there is the phrase
“or both imprisonment and fine” in the provisions of law. In consequence, the court can, at his/her
discretion, impose punishment in the form of imprisonment and fine. However, according to the
trial, in respect of the tax avoidance offence, the offenders are likely to be subject to imprisonment
but suspended sentence within a certain period; hence, it may be a ground causing the offenders
not to respect laws and agreeing as their risk to commit offences, because if they make mistakes
or are arrested, they may merely be subject to a fine and suspended sentence. The imprisonment
sentence for criminal offence under the Revenue Code is unable to meet the objective of
punishment.

According to study of foreign laws, the fixed and non-fixed sum system measures,
and other criminal measures in the form as appropriate for the tax case, are imposed. As a result,
to desist the cheating and fraud offences against the value-added tax, the provisions of the
Revenue Code ought to be revised and applied to the fine as per the time of the tax payable. It
may be the legal measure as efficient for desisting the cheating and fraud offences against the
value-added tax and discouraging the offences so committed in the case of cheating and fraud

offences against value-added tax.
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3.1 mﬁﬁ’ﬁﬂﬁﬂyﬂ%’u‘luﬂﬁxmﬁ‘i'ﬂ%’izuun;]ﬁmm\ﬁﬂﬂszmﬁ (Common Law)
3.1.1 Usempansgowim

msianuld Inyveslszmaaniyomsnmegnioldngnineangie US Code Title
18 Tudauves Sentence Taondnitalllun1siiasv i US Code shuaslfifafusudnszsi
ARamuNgHIBIHFenEm Buudmanssinnuiafiegnieldnguanedionszuon
gABITUNMIS (Uniform Code of Military Justice) Haznsfinisnszivesiganifilfiiady
mWze 1 District of Columbia ﬁ'@ﬁmnﬁﬂgwmﬂﬁm@ﬁ’

1 US Code Title 18 luduweq Sentence Asnan lauonnsimua Inveonmily

Tnyidmual3dmSudnszhanuraiiiluyana (18 US.C. 35510) uaz Inyinmuald

o [ 0 a ad g o &
dmugnsziauEaniluennis (18 U.S.C. 3551 (c) ALl

' 18 U.S.C. 3551 (a) In General. -

Except as otherwise specifically provided, a defendant who has been found guilty of an offense
described in any Federal statute, including sections 13 and 1153 of this title , other than an Act of Congress
applicable exclusively in the District of Columbia or the Uniform Code of Military Justice, shall be sentenced in
accordance with the provisions of this chapter so as to achieve the purposes set forth in subparagraphs (A)
through (D) of section 3553(a)(2) to the extent that they are applicable in light of all the circumstances of the

case.




60

i o o o o a Ad o
(1) Tnyiidmua Bdmsudnsgyhanurafiluyaaamamunsadmua Tny1d

q

12

De
=Zhe

n. uilsengd

. 151

f. 919N

4 ° o @ o a i d L4 °

@) TandtmuaBdwiudnszvhanuAaiiiluesanisenasnsadimua Iny1a
~ A w g}
WeInTal Aeil

n. puilsenga

v. Y5u

y 9
@ A

A o a Yo J s 2 a o a [ d‘ 9
naumanavsmnnnE ldsscalSmnuananmnniny1a Inyed1adu 14

nansdiuazuonaInmsimua Inyi ldnanumasivesnmdunmANIAMIRNMINY LAY

3 a

A gYao o 1y o P -y o o )
LW@i‘]’ﬂQﬂUﬂ@ﬁﬂsgvnﬂ?'lilNﬂ‘ﬂﬁﬂﬁmﬁﬂsgVnﬂ']'INNﬂUJuuﬂﬂalla3@\1ﬂﬂ151ﬂUﬂ§]ﬂ1”811‘”

° Y. e
i’)’lu'l%ﬂ’lﬁcluﬂ’liﬂﬂﬂﬂ’lﬁﬂﬂﬂﬂﬂ"l‘]J‘LI

'
@ a

o o da . Y < o & A
1. AMAITUNTNITUNIIDIYT (order of criminal forfeiture) Lﬂummﬁmaaaﬂnﬂ%’
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VIAUAURNT ZAMUAAN Y The Comprehensive Drug Abuse Prevention and control of 1970

* 18 U.S.C.3551 (b) Individuals. -

An individual found guilty of an offense shall be sentenced, in accordance with the provisions of
section 3553, to -

(1) a term of probation as authorized by subchapter B;

(2) a fine as authorized by subchapter C; or

(3) a term of imprisonment as authorized by subchapter D.

A sentence to pay a fine may be imposed in addition to any other sentence. A sanction authorized
by section 3554, 3555, or 3556 may be imposed in addition to the sentence required by this subsection.

* 18 U.S.C.3551 (c) Organizations. -

An organization found guilty of an offense shall be sentenced, in accordance with the provisions
of section 3553, to -

(1) a term of probation as authorized by subchapter B; or

(2) a fine as authorized by subchapter C.

A sentence to pay a fine may be imposed in addition to a sentence to probation. A sanction
authorized by section 3554, 3555, or 3556 may be imposed in addition to the sentence required by this

subsection
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“18 U.S.C. 3555 The court, in imposing a sentence on a defendant who has been found guilty of
an offense involving fraud or other intentionally deceptive practices, may order, in addition to the sentence that
is imposed pursuant to the provisions of section 3551, that the defendant give reasonable notice and explanation
of the conviction, in such form as the court may approve, to the victims of the offense. The notice may be
ordered to be given by mail, by advertising in designated areas or through designated media, or by other
appropriate means. In determining whether to require the defendant to give such notice, the court shall consider
the factors set forth in section 3553(a) to the extent that they are applicable and shall consider the cost involved
in giving the notice as it relates to the loss caused by the offense, and shall not require the defendant to bear the
costs of notice in excess of $20,000

* 18 U.S.C.3556 The court, in imposing a sentence on a defendant who has been found guilty of
an offense shall order restitution in accordance with section 3663 A, and may order restitution in accordance
with section 3663. The procedures under section 3664 shall apply to all orders of restitution under this section

®18 U.S.C. 3571 (b) Fines for Individuals. -
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Except as provided in subsection (e) of this section, an individual who has been found guilty of an
offense may be fined not more than the greatest of -

1) the amount specified in the law setting forth the offense;

2) the applicable amount under subsection (d) of this section;,

3) for a felony, not more than $250,000;

4) for a misdemeanor resulting in death, not more than $250,000;

5) for a Class A misdemeanor that does not result in death, not more than $100,000;

6) for a Class B or C misdemeanor that does not result in death, not more than $5,000; or

7) for an infraction, not more than $5,000.

T ynufs nsdivanias 185udss Teminanisiunnmsnszyinuianieninauiany
reldifanmundolss Tominmatudeyanalaiidles uassuaserngalfulifiund 2 whaead oy
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*18 U.S.C. 3571 (¢) Fines for Organizations.—

Except as provided in subsection (e) of this section, an organization that has been found
guilty of an offense may be fined not more than the greatest of -

1) the amount specified in the law setting forth the offense;

2) the applicable amount under subsection (d) of this section;

3) for a felony, né)t more than $500,000;

4) for a misdemeanor resulting in death, not more than $500,000;
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5) for a Class A misdemeanor that does not result in death, not more than $200,000;

6) for a Class B or C misdemeanor that does not result in death, not more than $10,000; and

7) for an infraction, not more than $10,000.

" 18 U.S.C. 3571 (e) Special Rule for Lower Fine Specified in Substantive Provision.
If a law setting forth an offense specifies no fine or a fine that is lower than the fine otherwise applicable under
this section and such law, by specific reference, exempts the offense from the applicability of the fine otherwise
applicable under this section, the defendant may not be fined more than the amount specified in the law setting
forth the offense.

" 18 U.S.C. 3572 (a) Factors to Be Considered. -

In determining whether to impose a fine, and the amount, time for payment, and method of
payment of a fine, the court s};all consider, in addition to the factors set forth in section 3553(a) -

(1) the defendant's income, earning capacity, and financial resources;
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(2) the burden that the fine will impose upon the defendant, any person who is financially
dependent on the defendant, or any other person (including a government) that would be responsible for the
welfare of any person financially dependent on the defendant, relative to the burden that alternative
punishments would impose;

(3) any pecuniary loss inflicted upon others as a result of the offense;

(4) whether restitution is ordered or made and the amount of such restitution;

(5) the need to deprive the defendant of illegally obtained gains from the offense;

(6) the expected costs to the government of any imprisonment, supervised release, or probation
component of the sentence;

(7) whether the defendant can pass on to consumers or other persons the expense
of the fine; and

(8) if the defendant is an organization, the size of the organization and any measure taken by the
organization to discipline any officer, director, employee, or agent of the organization responsible for the
offense and to prevent a recurrence of such an offense.

"18 Us.c. 357‘2 (b) Fine Not to Impair Ability to Make Restitution. If, as a result of a

conviction, the defendant has the obligation to make restitution toa victim of the offense, other than the United
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States, the court shall impose a fine or other monetary penalty only to the extent that such fine or penalty will
not impair the ability of the defendant to make restitution.

2 18 U.S.C. 3572 (c) Effect of Finality of Judgment. Notwithstanding the fact that a sentence to
pay a fine can subsequently be -

(1) modified or remitted under section 3573;

(2) corrected under rule 35 of the Federal Rules of Criminal Procedure and section3742; or

(3) appealed and modified under section 3742;a judgment that includes such a sentence is a final
judgment for all other purposes.

" 18 U.S.C. 3752 (h) Delinquency. -

A fine or payment of restitution is delinquent if a payment is more than 30 days late.
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*! Section 47 Short Terms of Imprisonment only in Exceptional Cases

(1) A court may impose imprisonment for less than six months only when special circumstances
exist, either in the act or the personality of the perpetrator, which make the imposition of imprisonment
indispensable to exert influence on the perpetrator or to defend the legal order.

(2) If the law does not provide for a fine and a term of imprisonment of six months or more has
been ruled out, the court shall impose a fine if the imposition of imprisonment is not indispensable pursuant to
subsection (1). If the law provides for an increased minimum term of imprisonment, the minimum fine in cases
covered by sentence 1 is determined by the minimum prescribed term of imprisonment; thirty daily rates shall
thus correspond to one month imprisonment.

* Section 56 Suspended Execution of Punishment

(1) Upon a sentence of imprisonment of no more than one year the court shall suspend the
execution of the punishment and grant probation if it can be expected that the sentence will serve the convicted
person as a warning and he will commit no further crimes in the future even without the influence exerted by
serving the sentence. Particularly to be considered are the personality of the convicted person, his previous
history, the circumstances of his act, his conduct after the act, his living conditions and the effects which can be
expected as a result of the suspension.

(2) The court may also suspend the execution of a longer term of imprisonment which does not
exceed two years under the provisions of subsection (1) and grant probation if a comprehensive evaluation of

the act and personality of the convicted person reveals the existence of special circumstances. In making the
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decision the efforts of the convicted person to make restitution for the harm caused by the act should
particularly be considered.

(3) The execution of a sentence of imprisonment of no less than six months shall not be suspended
when defense of the legal order so requires. (4) A suspended execution of punishment may not be limited to a
part of the punishment. [t shall r;ot be excluded by the crediting of time served in remand detention or any other

deprivation of liberty.
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? Section 40 Imposition in Daily Rates

(1) A fine shall be imposed in daily rates. It shall amount to at least five and, if the law does not
provide otherwise, at most three hundred and sixty full daily rates.

(2) The court determines the amount of the daily rate, taking into consideration the personal and
financial circumstances of the perpetrator. In doing so, it takes as a rule the average net income which the
perpetrator has, or could have, in one day as its starting point. A daily rate shall be fixed at a minimum of two
and a maximum of ten thousand German marks.

(3) In determining the daily rate the income of the perpetrator, his assets and other bases may be
estimated. .

(4) The number and amount of the daily rates shall be indicated in the decision.
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* Section 42 Facilitation of Payment

If the convicted person, due to his personal or financial circumstances, cannot be expected to pay
the fine immediately, the court shall grant him a payment deadline or allow him to pay in specified instalments.
The court may also order that the privilege of paying the fine in fixed instalments be withdrawn if the convicted

person fails to pay an instalment in time.
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* Section 41 Fine Collateral to Imprisonment

If by the act the perpetrator enriched, or tried to enrich himself, then a fine, which otherwise
would have been inapplicable or only optional, may be imposed collateral to imprisonment, if it is appropriate,
taking into consideration the pérsonal and financial circumstances of the perpetrator. This shall not apply if the

court imposes a property fine pursuant to Section 43a.
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