daynudenutemuuadiiatazmsauiumsmaduamung g

Y =) % =X
61l1‘§1“15ﬂ1§Wﬁl§®H1uﬁﬂ1UuQﬂNﬂﬂH1

y¥a awnganyal

a a J 2 ; L Aaa U A
mmuwmﬁﬂudauﬁﬁwmmiﬁmgmmﬁaﬂqmuﬂﬂmmuwmmmm
aa J aa ¢ Bra J
aNvIUARAIT RS ﬂmg’,uﬂﬂ1ﬁﬂ‘§ﬂiﬂ WHNEIN
a LY a v a d
NH1INGagTINIVUNAE

N.A. 2556



The problems about disciplinary matter and disciplinary process
management along The Civil Servants in Higher Educational

Institution Act

Choochai Ngamwasuluksn

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws
Department of Law
Pridi Banomyong Faculty of Law, Dhurakij Pundit University
2013



@ a a

4 { o o a o o A a o
'Jafl}’f)’J‘VIEJ"IquJ‘ﬁ ‘ﬂmumgﬁmnwﬁlem‘ﬁumummzmimmumi‘vmmﬂmuﬂgﬁmﬂ

9 A o =
"’UTi"IG]fﬂﬁWmi’ﬂuﬁluﬁﬂ1ﬂu@ﬂuﬂﬂ‘]ﬁ

A Y o [ 4
ORI Yy NWIFANY
s (=R 9 4 a Jd A o
219156N15A11 Aromansa13d as. IndAvg Wileuna
A% Haaraas
= =1
1nsAnNEI 2556
U \l
UNAAEID

k4
wuawaiimsdsemalssyassuyamiesveraning Inentiuilegiiu Sysssuyny
Y % Y o va [ a a A 9 1 Y o
afuilagiulatiundyamiumssusoed@niai nmuesdszanasuluduaieg Pededanu
1 v o & I 4 @ {
U wanAnasaanuiunyyd vdnanuauenialasmmizauauenalosnting wune
4 Y
(Equality before the law) 19ttt 15wy Ineliansias amedramniiouny
i o £ = Y A @
Tagnail NYUUIIRT VAN FITINDINYHVI8TI1515N1IWaTou Tudani
= = 9 =\ o vad J 9 1] o vAa o
gaANANYINIANAITARINUNT YA aNI UM saRanaRINUUNTYRAURITTHIINYY Tasmny
] Q' d' a A ~ Y
06198UT0IANT tazidTNINVIsEIFUAIY

[ [

9 A Y = [ I~ Aq Y o
ngnuedisiynisnasouluaniiugauAnyidwilunguuiehldiedui

% = Y A o = 1 Ao A I 1
ﬁﬂ’lL]Ju@l@jJﬁﬂ'H’] llagelnﬁ’]&]fﬂ’liWal5®u1Uﬁﬂ1uuQﬂNﬁﬂB1@1\jq Vlﬂ\illﬁﬂ’]uﬂ’lv‘llﬂuaju

wa A

s1wm3 e ianmsnannguunedismswaisou luwmanende deldihuntygaises
MsUTMITNUYAARA audeTeMruadtonazmiduiun1sneiievestnsynmsnaiou
iy ldiiAuiudesimuaite nagnsduiumsneivevesdisiynisnasoulu
A
uIneayluasziiy
A~ ¥ 9 A ) = A Y
welmsanlgnguueiinsmswaseuluaniugaudnyiuiell w.a. 2547 1a?
A o ~ 9y = o =2 = @ waly 1 < A
Iymanguinedinymswaseulugniiiugaudniiuniiyaa insounguilszauses
9 o a o A ~ o W A Qy 9 ~ a 1 =S [ Id a
Yo muaINeUITeIN Ay luTeInsazianinynsaade luas1imenwiunauny
1T A Y o (=} [ 1 d‘ o o'/ Y v @ % ng
nndudiulaeshilivanaduannds uazms ldiyeiledrdesvesdianutiny saunans
audumsmaitensdidrsrsmsnasouluaniugaudny1vea19onINTIFNTTEHINMS

gnaoUAIUNIIIY tagnsdianivesdisvmsawnanlumstimueanu nSendinyudn

umsaevaiudissune Iiinadlym lunelfian lidianuganulunsuinsves

'
% Y va A

MUt vazaonsdfianuvesidans luaorfugaudnyinsa lidundygases

o

e X



[

9 a o A Y] 1 =2 QaJJ [ I a A 9 A
VoMM UATINIVI1UT09A9Na12 00N dudunisnsenudansvesvisivnisnatsoulu

= A &% wa A

o = Yya a A A A (= o I 1
AOIUUYANANHIN NNUVIUﬂJﬂJu@ﬁ@Qﬂ”lﬁiﬁﬁﬂ‘ﬁli@\?ﬂlﬂﬂﬂ'ﬂﬂ ﬂi@ﬂﬂﬁﬂ]&l']ﬂllll]uﬂ']illﬂ
9 1
Y o =

[ a A 1< ] @ @ 4
f’sjilﬂi’ﬂﬂ UASTUIDITNTUDIVITIBNITUY GIN!,‘IJI!ﬂ?iuluﬁ@ﬂﬂélﬂﬂﬂﬂﬂﬁﬂlgﬂﬂlﬁgﬂ"lwsllﬂﬂ

UseBUANTTEITUYYAINA1IAY

a9 G

9 1]
Y =) =2 S

aaiu iodlunsud luilywidenann Teaualstinisud v fulgengrane

9 A o = = % vad o A Y o a o A A
slﬂﬁTGI)'ﬂTi‘WZ‘]Li’EJ‘L!1uﬁﬂ1ﬂu@ﬂuﬁﬂ’kl”IGIFI’Tll‘1J‘VI‘]_Ifng,ﬂl@]%sﬁﬂL%uiuliﬂﬁﬂlﬂﬂ1Wu¢]’JuEJ‘]JNLi@\WI

o

o o o

1A 1y IANIUMIMIITIT0It15 155 v0a100NTEHINMTAOUAIUITY AITeelR
Aa A vy A & = A o A A = 9 1
fmmmmanm15wmsauiuﬁmuuqmmmmmummﬂmmma‘ﬂﬂiﬂwmmizmnmﬁ

a v o 1 Y 09.1} dy Y A 9y A % ax (a va
ADUAIUIUYIAINAIINIY ‘VNujﬁl‘l’iu’ﬂuﬂg]ﬁiﬂﬂﬂﬂiﬁfﬂ?iWﬂLiE]uﬁUJﬂlu ﬂQﬁiﬂﬂ’J‘ﬁﬂgU@]

'
va A [ 1

s1m3nelnases naznguuieanlszmanuniygaisesdanai PBedresdanulu

9

= Y o/

qszl % a o { a an &Y
AraNe e sazinalse Teminguswisuazians luaoiugandnuamisoteduiymn
Aa uAa Y a o 9 A @ = 9 1 =\ Aa A

sazdfianuduidednsiymswasouluaoniugaudne ldedaiidszaninm aasasu

4 I~ [ ] a a { 3 o
ordumstesdululdinadenninnislnassandrsisnsiiuiiing lfdesrmalnaseq

A [ =1 9 A @ = (= @ vAa 9y
(30MasysIsuyy) nitingruiedisismswasouluaoniugaudny luliuniydald
a A d' A d‘ = 19 A o =® 1
ansisoanuionnu useMTnwwndssmsnasoulugoriugaudnu luszninems

a o 3 o Y Y 3 1 99 9 A A a awv J
ﬁauﬁamua“lmgwmaumm miwmawmmu‘lu%%ﬁmwiawamw‘ﬁmﬂan



Thesis title The problems about disciplinary matter and disciplinary process
management along The Civil Servants in Higher Educational

Institution Act

Author Choochai Ngmwasuluksn
Thesis Advisor Prefessor Dr.Paisit Pipattanakun
Department Law
Academic Years 2013

ABSTRACT

Since the current constitution of the Kingdom of Thailand had been promulgated, a
number of provisions endorsing right and freedom of the Thai citizen were clearly put in place
e.g. the rule of human dignity and equality, especially the equality before the law, with hope that
the Thai citizen will be equally treated in terms of their rights and freedom.

As a consequence, some provisions which are in line with the Thai constitution as to
the right and freedom of the Thai citizen should be incorporated into the laws as well as the Civil
Servants in Higher Education Institution Act.

The Civil Servants in Higher Education Institution Act, which is the law which has
been complied by the educational institutions and their civil servants, has evolved from the
University Civil Service Act which regulates that an administration of human resources as well as
disciplinary provisions and actions being conformable by the ordinary civil servants be inured
with those civil servants working in the university at the time.

The Civil Servants in Higher Education Institution Act enacted in 2004 had missed
some crucially disciplinary matters i.e. unreasonable absence for one’s post for fifteen
consecutive days, disobedience of one’s superior officer, disciplinary actions against any civil
servant resigning from their post while a disciplinary investigation has not been completely
concluded, the right of the aforementioned civil servant in involving his/her own lawyer or
consultant in such disciplinary investigation causing an unclear conduct as to his/her superior’s
officer’s management and as to the performance of legal officers in educational institutions in

case where some relevant disciplinary provisions have not been evidently detailed. The aforesaid



matter also affects the right of civil servants working in the university where there has no
provisions pertaining to the right to use the lawyer or the consultant. The lack of which has
dispossessed the rights to be protected from the civil servants working in the university. The
circumstance of which is obviously not consistent with the rule of freedom of the citizen as set
out in the constitution of the Kingdom of Thailand.

In order to solve the mentioned predicaments, the Civil Servants in Higher Education
Institution Act should therefore be revised and amended. Its provisions regarding some significant
disciplinary actions should be clearly stated e.g. the disciplinary actions against any civil servants
resigning from their post while a disciplinary investigation has not been completely concluded,
the right of the civil servant in involving his/her own lawyer or consultant in such disciplinary
investigation so that the provisions can be conducted in parallel with the laws complied by the
ordinary civil servants, Administrative Procedure Act as well as any other germane foreign laws.
The revision thereto will be undoubtedly beneficial to the executives and the legal officers in the
educational institutions as they will be able to perform their disciplinary conduct more effectively.
Additionally, an administrative dispute in which the civil servant filing a lawsuit to the
Administrative Court (or Constitutional Court) can also be averted. The unavailability of any
provision providing the right to use the lawyer or the consultant during the course of disciplinary
investigation to any civil servant working in the university has deprived such civil servant of the

right to which they are essentially entitled.
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' Code of Civil Servants (Greek), Article 107 Disciplinary Breaches d) The unjustified abstention
from the performance of the civil servant’s duties,.....f) Negligence, as well as any incomplete or untimely

performance of duties,
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? Code of Civil Servants (Greek), Article 109 Disciplinary Sanctions..2.. The sanction of the final
dismissal may only be imposed for the following breaches: ...f) Unjustified abstention from the performance
of the official duties for a period of over twenty — two (22) consecutive days or over thirty (30) days within
one (1) year.

* Code of Civil Servants (Greek), Article 25 Legitimacy of Official Acts..2.. A civil servant must
obey the commands of his superiors. However, when performing a command which he considers illegal, he
must express in writing his dissenting opinion prior to obeying said command, and proceed to the performance
thereof without causing any delay. The command does not acquire legitimacy as a result of the fact that the civil
servant is required to obey it.

* Public Service Act 1999 (Australia), Section 13 The APS Code of Conduct... (5) An APS

employee must comply with any lawful and reasonable direction given by someone in the employee’s Agency

who has authority to give the direction (APS means the Australian Public Service established by section 9)
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* Code Civil Servants (Greek), Article 133 Examination of Prosecuted Civil Servant, The prosecuted

civil servant must be examined in the process of the disciplinary investigation. The civil servant’s examination
does not take place under oath and the civil servant may attend with a lawyer, Any failure or refusal of the civil

servant to be examined will not impede the progress of the investigation.
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® National Public Service Act 1947 (Japan) Article 82 (1) when he/she falls under any of the
following items, an official may, as disciplinary action, be dismissed, suspended from duty suffer reduction in
pay or be admonished:... (ii) When he/she/ has violated an obligation in the course of his her duties or has
neglected his/her duties;

’ National Public Service Act 1947 (Japan), Article 98 (1) Officials shall, in the performance of their
duties, comply with laws and regulations and faithfully observe the orders of their superiors in the course of

their duties
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" National Public Service Act 1947 (Japan), Article 91
(3) The person who made the disposition or his/her deputy, and the official subject to the
disposition may appear at all the hearings, appoint legal counsel as their representative, make data.
(4) Persons other than those listed in the preceding paragraph may produce to the National
Personnel Authority any facts and data concerning the case.
" Loin®83-634 du 13 juillet 1983 portant droits et obligations des fonctionnaires, JORF du 14 juillet
1983, p. 2174
" Article 19
Le fonctionnaire a ’encontre duquel une procédure disciplinaire est engagée a droit a la communi-
cation de I’intégralité de son dossier individual et de tous les documents annexes et a 1’assistance de défenseurs
de son choix. L’administration doit informer le fonctionnaire de son droit & communication du dossier...
" Décret n® 84 — 961 du 25 octobre 1984 relatif a la procédure disciplinaire concermant les
fonctionnaires de I’Etat, JORF 27 octobre 1984, p. 3366.
" Article 1
L’administration doit dans le cas ot une procédure disciplinaire est engagéc a ’encontre d’un
fonctionnaire informer 1’intéressé qu’il a le droit d’obtenir la communication intégrale de son dossier individual
et de tous les documents annexes et la possibilité de se faire assister par unou plusieurs défenseurs de son choix.
" Article 3
Le fonctionnaire poursuivi peut présenter devant le Conseil de discipline des observations écrites
ou orales, citer des témoins et se faire assister par un ou plusieurs défenseurs de son choix. Le droit de citer dos

témoins appartient également a 1’administration.
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